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C h r i s r o p h e r  W i  r 1 - e - ,  E s q .  ,

on  beha l f  o f  No r th  S lope  Borouqh  (NSB)

5  P resen t i ng  i n  Pe rson :

Duane  A .  S i l e r ,  Esq . ,

Susan  M .  Ma th iascheck ,  Esq .  ,

raccon  Bogg  s

10 o n  b e h a . L f  o f  S h e l f  O f f s h o r e  I n c  ( S O I )
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P R O C E E D I N G S

J U D G E  S T E I N :  c o o d  a f t e r n o o n .  W e

: r , 5  h e : r i  n r r  . \ r : t  : r . r u m e n t  i n  t h e  m a t t e r  o f  i n

r e :  S h e l l  O f f s h o r e ,  f n c . ,  O C S  A p p e a l  N u m b e r

07 -01  and  O1  -02 .  The  Boa rd  has  a l f oca ted  a

to ta l  o f  100  m inu tes  fo r  o ra f  a rgumen t  t oday ,

25  m inu tes  f o r  each  s i de .  Each  o f  t he  two

n e f i t i o n e r q  h : r r c ,  2 5  m i n u t e s  e a c h  f o r  S h e f f

and  the  Env i ronmen taL  P ro tec t i on  Agency .  Two

^ . 1  i l - i  i ' ; o  n i r r ' l a 5

€ ^ r  r a h r r t t r l  : n d  * h p v  m ^ v  h e o j  n  w i  t  h  f h e i f

^ r a  l  r  7 ^ r r h 6 n i

A d d i t i o n a l l y  a t  t h i s  p o i n t ,  w o u . L d

, - ^ 1 1 n c o l  n l  e e q c  i  n 1 -  r ^ d U C e  t h e m s e _ L V e S  a n d

a . l v  i e a  t t e  w h n  l -  h c r r  r e r  r a c d n r  h , - r r r  r n  i r n  i n

r h t r  o r , ' l e r  i n  w h i - \  v ^ r r r l l  h i -  r n n a r r i n n  f i r s t+ +  v v  s I J F ! v i , i i Y r

l \ l ^ r r h  q h . r r a  F . n r  n , r a h .  c o n n n r l  t r r r r h  i r r c l -  i  c o

r F n r F q A n t  i n n  , r  n r r m h a l  O I  e n V i _ r o n m e n L a . L

f l  r . ) l  r n q :  t h i r d .  F . P A :  , . n . 1  l , i s J -  l \ / -  S h e l l  O i l .

M R .  W I N T E R :  W e 1 1 ,  Y o u r  H o n o r ,  t h i s

i c  a h r i c  i d i n l  f i h ^  \ T ^ r f  h  q l ^ n a

P n r n r r n h  A - d  : r - F r r a l  l r r -  w e  h a - r c  d o c i . l t r . l  w i L h
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I  n r r r  . . - n a t ' t i o n ^ - -  + l - '  - +  t r a - - l - i , r - r ;  ^ ^  W i J  I  b e

?  n " c . , - r f  , - r t  f i r c t  . . l r  t h a t .4  P .  9 w  d  L \

. lUDGE STEIN :  Okay  .  Ea r th  j  us t i ce?

MR.  LeVTNE:  You r  Hono r ,  my  name  i s

5  M ichae l  LeV i re ,  and  I  r ep resen t  Res i s t i ng

5  Env i ronmen taL  Des t ruc t i on  on  Ind igenous

7  Lands ,  o r  REDOIL ,  A laska  Wi lde rness  League ,

B  Nor the rn  A faska  Env i ronmen ta f  Cen te r ,  Cen te r

9  f o r  B io l og i ca l  D i ve rs i t y ,  and  Na tu ra f

l 0  Resources  De fense  Counc i . l  .

1 1

L2

I1 M R .  S I L E R :  I ' m  D u a n e  S i f e r

I  R  r a n r a q a n f  i  n n  C h o  i  I  A f f c h a r o  I n -

M S .  M A T H I A S C H E C K :  A n d  I ' m  S u s a n

2 0  M a t h i - a s c h e c k  o n  b e h a l f  o f  S h e l l  O f f s h o r e ,

J U D G E  S T E I N :  T h a n k  y o u .  E P A ?

M R .  Z E N I C K :  E f l i o t t  Z e n i c k ,  O f f i c e

13  o f  EPA .  Gene ra l  Counse ] .

14  MS.  MATTHEWS:  I 'm  Ju f i ane  Ma t thews

15  f rom the  O f f i ce  o f  Reg iona l  Counse l  i n

15  Reg ion  X .

19

z  L  -Lnc  -

22 J U D G E  S T E I N :  I r d  l i k e  t o  m a k e  j u s t

Beta Couft Reporting
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1  a  fe rn  open ing  remarks  be fo re  we  ac tua l f y

2  s ta r t  t he  o ra l  a rgumen t .

3  In  p roceed ing  today ,  we  shou fd

4  assume tha t  t he  Board  has  read  and  i s

5  f am i l i a r  r " r i t h  \ / ou r  b r i e f s .  And  wh i l e  I 'm

5  su re  you  have  some  p repa red  re rna  r ks  Lo  make .

7  p lease  unders tand  one  o f  t he  p r imary  pu rposes

B  o f  o ra l  a roumen t  1s  f o r  us  t o  be  ab fe  t o

9  p robe  some  o I  Lhe  -Lssues  and  rLo re  comp lex

L0  i s sues  i n  Lh i s  case .  So  we  app rec i  a te  you r

11  unders tand ing  o f  t he  numerous  ques t l ons  tha t

12  a re  l i ke fy  to  come you r  way .

13 One  add l t i ona f  ma t t e r  I ' d  f i ke  t o

14  men t ion  as  we  were  adv i sed  I  be l i eve  by

1 5  M ' .  l d i n l -  F -  n a r h . r n <  A  f  o w  w e + l r .  . a . r ^  L h e  9 L h

1 5  C i r c u i t  h a s  i s s u e d  a  s L a y  w h i c h  p r e c l u d e s ,  a s

1 1  I  - r . . l e - q l . n . 1  ( l p )  I  f r 4 r n  f l r i  l  l i n o  i n  t h e

1 8  B e a u f o r t  S e a  a t  l e a s t  u n t i f  t h e  1 4 t h  o f

1 g  A l t . r r t q t  w h c . n  f  h c  r - n r . r l  l - : s  n r ^ l  - r . l u m e n tU L Y

20  schedu led .  t r i e ' ve  been  asked  to  exped i te  ou r

2 I  dec i s ion  he re ,  and  fo r  t ha t  reason ,  we  wou fd

? ?  a r n r F r - i r i c  j - h o  n . f  r l  i a s  n n n r  i c i r n  r s  O l  L h eq I J I / ! r J r r r 9  q J
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s ta tus  o f  l haL  sLdy  1o I  Lo , , . r i ng  Lhe  hea r i ng

be fo re  t he  g th  C i r cu i t ,  o r  i f  t he re  shou fd  be

. i n \ /  . . ) l h F r  m A i a r i : l  r h . l n n +  h a l  m a v  a r f a - L  L n e

t ime  l im i t s  on  the  ma t te . r .  Bu t  I  wou ]d

app rec j  a te  Lhe  pd rL ies  l e rL  i ng  us  know  LnaL

in  case  - -  obv i cusLy ,  i t  i n vo l ves  some

- - r  v r h i  l F  r a s n , = . t -  i r n  C h q l l r g

- 6 r n l a c t  F ^ .  a v - , 3 - l i t i n n  u r e t r e  a l s n  m i  n d f g " l  6 f

- l ^ -  i n n n .  f  - . r n r - e  n f  f , r r  1 ! .  . - -  r  
" ,  

- ^  - - d
" , P v ! L o r r L C  

v ,  L U r r y  u ' ' u E

g iv ing  due  cons ide ra t i on  to  the  i ssues  tha t

h a v a  r r a ^ n  ^ y ^ - ^ h f ^ ^  t o  u s  f o r  r e v i e w .  y e s ?

M R .  S I L E R :  Y o u r  H o n o r .  t h e r e  h a s

h c e n  . :  r - l ^ . r n . r o  i  r  <  |  a L u s  t h a t  I  w a n t e d  t o

appr i se  1 -he  Cour t  o f .  I  can  do  i t  a t  t h i s

t ime  o r  du r ing  the  schedu led  a rgumen t ,  as  you

w ish .

J U D G E  S T E I N :  W h y  d o n ' t  y o u  j u s t  d o

i L  w h i  L e  y o u ' r e  s t d n d i n g  L h e r e ?

M R .  S I L E R :  T o d a y  S h e l l  i s  f i l i n g

w i t h  t h e  C o u r t  o f  A p p e a l s  f o r  t h e  9 t h  C l r c u i t

a  n o t i c e  t o  a d v i s e  t h e  C o u r t  o f  t w o

. l F l \ r c l t r n m a n l  q  n n 6  r h r t  e h o l  I  . ) f f e h n r o

(202) 464-2400
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1  I n c . ,  h a s  e n t e r e d  i n t o  a  c o n f l i c t  a v o l d a n c e

2  a o r e e m e r t  r ^ r i  f  h  t h e  v a r i o u s  s t a k € h o l d e r s

I  r o q a r d i  r r i  h l -  i  s s r r e  o f  i  r n a r - 1 -  o n  l -  h c  n i ] t 3 f  g

4  hun t  t ha t  i s  schedu led  to  occu r  by  the

\  \ / i l l : n o  n f  l \ 1 , , i ^ e , , t  r n m i r a , l h  l i l a  i n . T r r l r ru L v  r r r  u u f l  .

6  And  the  second  ma t te r  i s  t ha t  She l l

7  c l e + -  e r m i ' ] a . i  v p s l F - r - "  ! r ' - +  t ^ - ^ ^ n  - h  t h e

R  n c n r ] r - n r - r r  n f  r  h i  e  n o r m i  i  a n r ]  l - h a  n a n d r - n r - r r  n f  -

9  coup le  o f  o the r  pe r .m i t s ,  as  ! , re l f  as  some

10  t echn i ca l  d i f f i cu l t i es ,  t ha t  i n  l i gh t  o f  t h i s

11  con f l i c t  avo ldance  ag reemen t ,  She l l  i s  go ing

72  to  fo rebear  f rom any  ac t i v i t y  i n  t he  o f f sho re

13  Beau fo r t  un t i f  t he  Nu iqsu t  wha fe  hun t  has

14  been  conc fuded .

S o  S h e l  I  w o u f c l  h a v e  b e e n  . r e q u - L r e d

16  to  cease  ac t i v i t i es  on  Augus t  25  and  no t

L l  resume them un t i f  t he  wha fe  hun t  i s  f i n i shed ,

1 o  , , r - . :  ̂ r ^  I  r , -  h a n n e n s  _ _  , r l  i h o t ) o h  i l ' S  a f  S Ow ] I t L l I L ] / y l L o f r } ' l q I J F L t t ' L ' l v u Y ' .

19  de te rm ined ,  I 'm  to ld ,  by  wea the r :  cond i t i ons

2A - -  t yp l ca f l y  happens  i n  m id  to  fa t te r

2 I  Sep tember .

22 A n , ' l  I  r r ^ r r ' l d  h a  h r n n r ,  I n  n r n f f o r  F n r
L v  

I / ! v ! ! v !  
! v !

15
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1  the  Cour . ] -  a  copy  o f  t he  f i l i ng  tha t  SOI  has

2  made  v r i t h  t he  9 th  C i r cu i t .  Tha l ' s  t he

3  subs tance  o f  i t .

I  wou ld  say  t ha t  we  s l i l l

q  r a e n a r - l - f r t l  I  t r  r o n , r a c l -  r  h - r  l - h o  R n : r d  o w n o d  i l  a-  ' " f

6  i t s  cons lde ra t i on  and  de te rm ina t i on  o f  t hese

7  pe t i t i ons ,  I f  t ha t  cou fd  be  done  by  the

B  La t te r  pa r t  o f  t h i s  mon th  o . r  ve . r y  ea r l y  i n

q  q a n l -  a m h ' r ,  r r  l - h 6  I  r r  o c r  r r i l  h a  r  n r* -  F  _  e s  u m - L  n g

10  ] -he  ou tcome o f  t ha t ,  You r  Honor ,  i t  wou fd

11  s t l l l  po ten t i a l l y  a f f ow  SOI  t o  have  a

L2  t runca ted  d r i l l i ng  season  a f te r  t he  wha le

13  hun t  i s  conc luded  and  sa l vage  someLh - l nq  f r om

L4  lhe  2007  d r l l I 1ng  p r :og . ram.

l 5 J U D G E  S T E J  N :  I , e t  m e  a S K  a

1 6  r l . : r i  f  v i . - o  o r r c e l i 6 n .  D i d  I  u n d e r s l : n , ' l  \ / . 1 r  t ^

L '1  sdy  LhaL  t yp i ca l l y ,  uhe  wha le  hun t  ends

18  a round  the  fa t te r  pa . r t  o f  Sep tember?

19 M R .  S I L E R :  I ' m  t o l d  t h a t

) i  h i  c l -  n r i  n :  l  l  r r  i  r -  , , - . , - r ' r  , ,  ^ 6 . 1 -  r - .  '  , . , ^r L  L r b J d I - L V  e l l ( l 5  I r e L W e e n

7 1  S A n l -  e m h ^ r  l 5  r n ^  c ^ - ' - h r - . ^ -  1 E .  , . , h - ^  t h e

2 2  r ^ ? F : j - h e r  r : p l  c  h : d  \ / o r r r  r r r o l r z  h : e  i t  n n n a  n n

Beta Court Reporting
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I  beyond  ' haL ,  TL  i t  we re  impo rLan l  Lo  p rov ide

2  h i s to r i ca l  reco rds ,  we  cou ld  do  tha t ,  bu t

I  t h . L ' s  whaL  I  unc le r s tand ,  You r  Hono r .

J U D G E  S T E I N :  S o  a s  a  r e s u l t  o f

5  tha t  ag reemen t ,  you  wou ld  no t  be  - -  assuming

6  a l f  o f  you r  o the r  pe rm i t s  were  i n  o rde r  and

7  t h e  9 t h  C i r c u i t  c r -  r \ ,  \ - , 6 7 6  r  i  € r a r r  . , o u  w o u f  d

8  no t  be  d r i l l i ng  be fo re  l rhe  25 th  o r  - -

9 sometime between l -he 15th to the 25thl  of

10 September:  ?

11

72  Hono r .

V ]R .  S l  LER:  Tha  t  r s  . o r rec t ,  You r

13  JUDGE STE IN :  Tha t ' s  ve ry  he lp fu l  .

14  And  w i th  tha t ,  I  wou fd  s t i f f  app rec ia te

15  any th ing  tha t  wou ld  be  app rop r ia te  fo r  us  to

76  fo f l ow  on  i n  the  hea l : i ng  on  Tuesday ,  and

L1  t ha t ' s  no t  so  much  t he  mer i t s  o f  t he  9 th

18  C -L rcu i t  case  bu t  j usL  any rh  Lng  on  t im ing .

19  And  i f  any  o f  t he  pa r t i es  wan ts  t o  f e t  us

20  know  o f  d i f f e ren t  pos i t i ons ,  t ha t ' s  f i ne .

27  And  w i th  tha t ,  I  t h ink  I  w i f l  t u rn  to

] 1  n o f  r r - i / - \ 1 6 / c  t . ' r -  t r ^ r t h  i , r c r  i n a! u !  L r r  l

Beta Couft Repofting
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1  MR.  S ILER:  By  a l l  means ,  You r

2  Hono r .  And  may  I  g i ve  t h i s  t o  t he  c l e r k?

J U D G E  S T E I N :  A b s o l u t e l y .

M R .  L e V I N E :  T h i s  i s  M i c h a e l

5  Lev ine .  And  aga in ,  I  r ep resen t  pe t i t i one rs

5  REDOIL ,  A faska  Wi lde rness  League /  Nor the rn

7  A Iaska  Env i ronmen ta l  Cen te r ,  Cen te r :  f o r

B  B io l og i ca l  D i ve rs i r y ,  and  Na r  i ond l  Resou ] . ces

9  De fense  Counc i f .

10 A L  t h e  o u r s e t  I ' d  L i k e  t o  r e s e r  v e

11  f i ve  m inu tes  f o r  r ebu t t a f .  And  a l so ,  I 'm

1 )  n o l - 1 -  i  n . f  : n  , = / - h r ,  r h ^  -  ^ ' r  r - - r -  h . ' - a t f  r ^ r h i r - h9 u L L " ' Y  '  ' r l D u

l 3  i s  so ru  o f  d i sL  ac l i ng .  and  T 'm  wonde r i nq  i f

1 A  r h a r o r e  : n r ; l h i n ^  l h ^ l  i - ^ , ' l d  h o  d n n , =

J U D G E  S T E I N :  L e t  m e  c h e c k  w i t h  o u r

76  t echn i ca l  pe rson .  Can  you  wo rk  on  t ha t?  I s

I1  tha t  be t te r :?  No?

MR.  LeV INE :  Tha t ' s  much  be t t e r .

19  We l } ,  i t ' s  be t t e r .  Tha t ' s  f i ne .

20  JUDGE REICH:  So . r r y  abou t  t ha t .

2L  MR.  LeV INE:  Yes .  No t  a  p rob . l em.

22  Pe t  i  t i  one rs  b - rough t  Lh i s  cha -L -Lenge  because

15

18
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11

F P A  \ r i . 1 l : r a . l  l h a  n l : r.  -  . . . _  . . _ - r l r  r d r r L J u d 9 q  u l

Ai r  Ac t  i n  g . ran t i ng  m ino r  sou rce  pe rm i t s  t o

d r i I I s h i n s  t h a |  w i l 1  e m i t  m o r e  t h a n  2 5 0  t o n s

o f  r egu fa ted  po l l u t an t  and  t he re fo re  shou ld

h o  c r r h i a r l  r  ^  l h a  D q n  ^ r ^ ^ r - m

l \ l a u r  l h a r a  a r F  i \ ^ / 1 _ )

- . ^ .  r r r  , - . r  . h i c  r l e r - i  s i o n -  I ' mI r c L r L '  L ' c r r g r r r Y

go ing  to  cove r  on l y  t he  two  ma in  i ssues

J  J  P C .

10 wi l l -  add ress  the  add i t i ona l  i ssues  r :a i sed  by

the  No rLh  S lope  Bo rough .11

L2 F i rs t ,  EPA ac ted  con t ra ry  to  the

13 p l a i n  l a n g u d g e  o I  L h e  C l e a n  A i r  A c L  b y

t r e a L i ' l q  e m i s s i o n s  I r o m  L h e  s a m e  d r i l l s h i pI 4

' I  
5  d r r r  i n o  l - f ' e  s " m o  v F 1 -  f  t  , l i  f  f  e r e n f  s i  L e s  a s

i 6  em-ss ions  I  r om sepa ra fe  sou raes .  And  second .

L1  even  i f  EPA  cou ld  sepd raLe  L l e  em iss i ons  by

18  we l l  s i t e ,  i 1 -  d i d  no t  j us t i f y  i t s  dec rs ron

L9 tha t  em iss ions  f rom we l f  s i t es  fu r the r  t han

500  me te rs  dpd r t  need  noL  be  agg rega ted .20

2L As  d  t h resho ld  ma t te r ,  t hese

o r r e s ' i r n s  i n v o l v e  l h r =  A . r F n . \ 7 ' q  n h l i o A l  i o n s2?
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I 2

unde r  t he  f aw .  I t s  comp l i ance  w i t h  t he  p fa i n

' I  ano r raoe  o f  f he  C le :n  A i r  Ac t  and  i t s  f a i l u re

t o  - i ' r s l  i f v  i - s  r l c r i s i ^ r r  n r a  a  n a ' n r  r - r  i ' e r i a .

These  a re  no t  t echn ica .L  ma t te rs  w i th in  the

a . t = , :  o f  l h e  a o c n r - v ' S  e y n o - . i s e -  a r , - l  E D A  i S

n . t  F ' r l  i  I  I  e r l  '  n  r . a  r r  i c u l a r  d e f  e r e n c e  o n  r h e s e

i s s u e s .

T o  a n s w e r  t h e  f l r s t  q u e s t i o n ,  w e

n e e d  l o o k  n o  f u r E h e r  l - h a n  t h e  p l a i n  l a n q u a q e

o f  t h e  C f e a n  A i r  A c t .  C o n g r . e s s  r e q u i r e d  t h a t

t  h c  P C D  r F , - r r r i  r a m a n l  <  a r  n l  \ . '  . )  e - \ ,  s o '  r r r -  W i L h

t h e  n o t - e n t - i  a  I  f o  e m i t  2 5 0  t o n s  o r  m o r e  o f

13 - - + . i ^ ^ 1  ]  . + - ^ r -q r r L f P v a r u L q r r L .

JUDGE STEIN :  Le t  me  in te r rup t  you

fo r  a  momen t  and  d i rec t  you r  a t ten t i on  to

Sec t i on  328  o f  t he  C lean  A i r  Ac t  and  a fso

I1 p ^ r l  \ 6 . 1 f  f h a  r o n r r l - t i a n c  n - r t i n r r l : v l r t

Par t  55 .2 ,  As  I  unde rs tand  i t ,  Pa r t  55  o f

10

11

I2

L 4

1 5

15

18

19

20

f  h c  r e , r t t - . : l  j  o n s  :  n f  , - - n - A j -  q  t h c  A n . r r . a / - r a  O f

Sec t ion  328  o f  t he  C . lean  A i r  Ac t  t o  p rov ide

tha t  vesse ls  a . re  on l y  cove red  when  thev ' re

phys i ca f l y  a t tached  to  the  seabed .  And  my

2I

22
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1  unders tand ing  l s  t ha t  t ha t  i s  somehow due  to

2  a  c ross - re fe rence  to  the  Ou te r  Con t inen ta l

3  She l f  Land  Ac t  i n  Subpar t  2 i  o f  Sec t i on  328C.

4  Cou ld  you  exp la in  how tha t  bea rs  on  th i s  case

E  i h  r r n r r r  r r i o L ^ ,  i n  ^ ^ - t : ^ ' , 1 - /  - ^ ^ , ,  l a rp c l l  L - U u I d I  '  r c ! u - L d L O . f y

6  language  ?

MR,  LeV INE:  Abso lu te l y ,  You r

B  Hono r .  To  answer  t ha t  ques t i on ,  i t  bea rs  on

9  th i s  case  because  i n  l i qh t  o f  t he  s t  a tu to ry

1 0  I  - n . r r r a o e  r p , r r r i  r r  r r ^ L r -  t h a tl u r r Y u u Y u  ' L Y u ,  |  l r i l j  u '  '  r  r r r r r P

11  emi t s  more  than  250  tons  pe r  yea r  o f  a

1  ?  n . r l  I  | l -  a n l -  - e r r r r  i  r , - s  c o m n '  i a n c r -  w i  t  h  t h e  P S D

1 ?  - - ^ - , . i  e i  n n  L ^ r h  E p A  a n d  S h e l 1  p o i n t  t o  t h l s

I 4  r e g u l a t i o n  a s  t h e  r e a s o n  f o r  w h i c h  E P A  i s

1 5  a l l o w e d  t o  s e p a r a t e  t h e s e  e m i s s i o n s  b y  w e l I

1 6  s i t e .  I n  f a c t ,  t h a t  r e g u l a t i o n  d o e s  n o t h i n g

I 7  o f  t h e  s o r t .  T h i s  r e g u l a t i o n  d o e s n ' t  a d d r e s s

1 8  t h e  q u e s t i o n  p r e s e n t e d  i n  t h i s  c a s e ,  i t

l q  q l - : f a s  o n l  ' . r  i h . r r  r  r l r i l l < h i n  i e  , r  . : n r r r r - o  o n l r z

20  when  i t ' s  a t t ached  t o  t he  ocean  f l oo r .

2I J U D C E  S T E I N :  Y o u  d o n ' L  d i s p u [ e

, ?  r h - r 1 -  r ] o  r r n r r "  Y . , , ,  . - l ^ n ' t  r l i  e n r r i a  r  d r i l  l c h i n
L  g  I  J I J U L L
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74

i s  a  sou rce  on l y  when  i t ' s a t tached  to  the

f l o o r  o f  t h e  s e a b e d ?

M R .  L e V I N E :

I  nnF r  r  r ^ , -  . l e .  n . -  f r \ i e

l l o  r e o r r l a - i . n -  h ' r l  i t -

r e S O l  v e  '  h a l -  n r r c s l  i o . t

t r ^ r  n i ,  n f  F h i  ^
'  U .  P J  !  P V J L

' T l i . r h f  r . r - , = r r r o , - , , ^ r i '  h

r a  n / - \ l  n a . l ] c e ^ r \ /  t . \

f n r  n , , r n n < o <  n f  r  h i  <

J U D G E  R E I C H :  C a n  y o u  e x p l a i n ,  i f

v o l r  a o r e e  f o r  o r r r n o s e s  o f  ] - h i s  C a S e  t h a t  a

d r  i l l  e h  i n  i c . a n  O r - a  e n r r r r a  n n l r r  u , h a n  r r  r ; . ^ r - ' - -J " .  y  i v ,  r L ,  L

r  . r  i  h a  < o r h o r ]  , , ' h  a 1 -  v ^  l  n ^ ^  -  i  -  r -  - r, , . , - -  r c r c v d l ) u e  u u c 5  t *  t t d v e  l n

10

11

I2

13

74

15

16

I I

S O U r C C S ?

MR.  LeV INE :  Ce r ta i n l v .  F i r s t .  l e l

L e r m s  o f  L h e  P S D  a n a l y s i s  o f  s r a t i o n a r y

q n r r r . - a  u r h F l - h a r  r r n r r  z - n n c i , - i a r  l - h a e a  m r r l t i n l -L  y v u  v v . ' r , u L r  L T T L J L  r " u r - ! P f g

a  I  I  a e  ^  e l  h d  l A  . | r - q  e ^ , ,  m r r ' l  r  i  n l  a  n a ^J r J r 9 r L  ! . I J , r  v r J

m e  s . l v  I  h a t  w h a f  h e r  . r r  n . t  l - h c  r ^ l r i  l s h  i n  l s  a

. s o l r r c e  o n l  v  w h e n  . a t t a c h e d  d o e s n ' t  a d d r e s s  t h e

. I l ] e s f  i  o n  o f  r ^ r h c t  h . = r  O f  n o t  i t  t  S  a  n e w  S o u I C e

when  i t  r ea t t aches  t o  t he  bo t t om.  I t ' s  s t i 1 l

l - h o  e ^ m a  r ' l r i  l 1 < h i h  L , i r h  r h a  < r m A  < , 1 h h ^ r t

r r e s s c l s  r r n d e r | . r k i  n . - r  ' L ^  - n d
I  r , 9  L r r s

18

19

20

21.

22
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1  i t l s  t he  same  sou rce ,  and  so  f o r  pu rposes  o f

2  t he  DSD p rov i s i on ,  i n  t h i s  case ,  Lhe

3  d r i f f sh i p  i s  a l l owed  t o  em i t  245  t ons  o f

4  oo l l r t an f  a l -  ea .h  we l l  s i t e .  So  i f  i t

5  becomes  a  new sou rce  a t  each  we f l  s i t e ,  i t

5  need  no t  ob ta in  a  PSD pe rm i t ,  bu t  under  EPArs

7  i n te rp re ta t i on ,  because  1 t  w l l f  em i t  . l ess

8  t han  250  t ons  o f  a  po ] l u tan t .

l I  i t ' s  s L i f f  L h e  s a m e  s o u r c e  a t

10  each  we ] ]  s i t e  t hen ,  i n  f ac t ,  each  d r i l l sh l p

11  w i f l  em i t  up  to  th ree  t i nes  245  tons  o f  t he

72  po l l u t an t ,  o r  nea r l y  800  t ons  o f  po l l u t an t

13  pe r  yea r ,  and  the re fo re  shou ld  be  requ i red  to

14  ob ta in  a  PSD pe rm i t .

15 JUDGE REICH:  Bu t  i n  t e rms  o f  t he

15  ana lys i s  t ha t  wou ld  be  done  under  the  PSD

t l  . r c  ' F  t n n l , i n a  e r  r h a , 4 a F i n i l i o n  i nr  l L |  '  v v l : r l I Y

18  51166  and  l ook ing  a t  t he  way  a  s ta t i ona ry
3

19  sou rce  i s  de f i ned ,  wha t  re fevance  i s  t he re  l n

20  Lha t  ana f ys i s  as  uo  whe the r ,  pu t t i ng  as ide

27  the  "po ten t i a f  t o  e rn i t "  pa r t ,  j us t  i n  t e rms

2 ?  o f  r h c  h r r i l ' ' l i n n  ' - ^ i  I  i '  ' '  . , ] ' . a r ^  , ^ r  n ^ r f  ^ fl d u f  t t  L  y ,  r r u !  L  J !
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1

I

t ha t ,  wha t  re fevance  i s  t he re  whe the r  you

have  these  we f l  s i t es  as  be ing  a  s ing le  OCS

sou r : ce  o r  mu l t r p l e  OCS sou rce?  I f  I 'm

s ta r t l ng  f r om 166 ,  why  do  I  go  back  t o  328  o f

Lhe  s ta fu te  Lo  L i gu re  ou r  how  tha r  app -L ies?

MR.  LeVTNE:  We l l /  because  t he

n r n r r i c i n r c  n a f i h i n ^  ! L - r  ,  ^ r - ,  i, { naL  a  sLa t  Lona Iy  sou  r ce

i s  beg in  w i t h  t he  wo rd  " sou rce . r r  Sec t i on  328

te l l s  you  wha t  t he  sou rce  i s ,  The  sou rce  rn

th i s  case  i s  t he  OCS sou rce  as  de f i ned  by

( r ^ r . r  r e c c  A r . l  i f  f h ^ ,  i c  | - h o , l r i l l c h : n  a S

Sec t i on  328  makes  c fea r ,  t hen  you  don ' t  ge t

Lo  Lhe  de f i n i t  i ons  o f  " f  ac i - L i t y "  o r  r he  i s sue

^  l - \ ^ r  i  t -  L ' h a r  h a r  r h a

c ^ n t  i n r r a r r e  - n . 4  : d  l : n a r t  f n r  / { 6 f  6 r m i n i n n  , - x - '|  , , ,  ' , ,  |  . , 9  w [ d  L

t he  sou rce  i s .

10

11

12

13

14

15

I6

L1

18

19

20

2 I

22

In  t h i s  ca  se ,

d r i l l q h i n  > n r l  t h a / a r -, H r  o , ' u
n

l - h a r a f n r o  r  ^  ^ -  l ^ ' r ' l  - r  ^

emi t ,  you  l ook  on l y  a t

. : o r r r s e  o f  t  h a  v ' - . r r  f  r o m

. ]UDGE STE]N :

the  sou rce  i s  t he

one  sou rce .  And

i  t <  n ^ f o - f i  ^ l  1  ^

t he  emiss ions  ove r  t he

] -  h ^ ]  . l r i  I  I  c h i  n

Bu t  a ren ' t  t he re
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L1

n . + ^ h r ; 1 1 1 . ,  r  t ^  i  n l - a r n r a t  t h a lr a  I  L y  L W U  w c r y J  L J  _ r r L v r P ! L

s t . i L U L e ?  A n d  I ' m  j u s L  - -  L h i s  i s  j u s t

h  ? ^ ^ r l  r i - -  r "  f  r - i r f  I  r . . l  l n n k  r rr r y P u L r r c L r L d  '  ' y ,  L r r d L  y u u

: l c c r ' f i  i n r r  r h : _  ' l ' o  l r i l l s h i n  i s  , r  q a r t r a t r  r . l n l \ /

when  i t ' s  a t t ached  t o  t he  seabed ,  and  say

v ' 7 h e n  i t  d e t a c h e s  t h a t  t h a t ' s  t h e  e n d  o f

sou rce  one  and  f he re lo re r  t he  on l y  way t  ha t

cou  fd

10

w i t h  f h e  r e a L  L d c h m e n l  y o u  c o u - L d  - -  i t

b e  o n e  s o u r c e  u n d e r  t h e  a g g r e g a t i o n

p r o v f s f o n s .

1 l Ano the r  way  Lo  l ook  aL  - i L  wou ld  be

p q q F n f  i : l  I  r z  l  h o  . . i m m e n t  t h a t  i t ' s  t h e  s a m eL2

' I  
I  q L i n  r n d  l a r a i n r e .  h ' /  d t r f  i n i r i o n -  i t ' S  t h e

L4 same sou rce .

r o n , r  I  r f  i  a n c

- i . ]mn6 I

r a n r r  I  r 1 -  o r ' 1 "

I f  w e  d o n ' t  r e a c h  t h e  P S D

15 : n d  r r o  r ' l  i  e : a r a a  L ' i  t -  h  \ r ^ r r  < t : f  j i l  a

t6 r esu l t ,  how  i s  i t  t ha t  t h i s  i s

L1

IB f  mean ,  I 'm  re fe r r i ng  - -  i n  o the r

wo rds ,  we l1 .  wha t  I 'm  t r y i ng  t o  say  i s  you ' vel9

20 a r o r r c . l  l h - l  I  h e - e  i q  - ^  i  - ,  r  ̂ -  ^ f  c h ev ! s L d L f u r r  e r

' - . t n F . e q q a r \ /  ' o  r t r a a h  L h eJ J U !  y  - u

p q n  : ^ ^ r a d ^ i -  i  n n  n r a r r  i  c  i a n c  h o n l r c o  h ! r  t h a

2L

22

Beta Court Repofting
www, betareporting,com(202) 464-2400 (800) s22-2382



18

te rms

source

o f  t he  s ta tu te  i n  328 .  i t ' s  a  s i no fe

A n r l  l ' ' n  s r r o o r = e l -  ' n r r  t h a t  t h a L  i s  a

p o s s  i b l  e  i  n t e r p r e f a t  i  o n  o f  f h e  s t a t u t e , but

1 -he re  n  i  g l  L  be  oLhc r  i n re rp re ta r i ons  o I

s t a t u t e ,  n a m e l y ,  t h e  o n e s  t h a t  S h e l l  a n d  E P A

h r r r e  n c , q i  f  c d  h . o r c  h r r  w h i C h  a b s e n t  t h e  P S D

e r r . f r c , r : r ' i  i  <  i n n <  r r n r r  d n n  '  I  r a h , -  . L  r  *
) ' v u  u u r r  L .  r r r u  r r r r P

i s  a  sou rce  o f  s i t e  one ,  and  v , rhen  i t  p i cks  up

10

a n d  m o v e s  t o  s i t e  t w o ,  t h a t ' s  t h e  e n d  o f

s o u r c e  o n e .  U n d e r  y o u r  a n a f y s i s ,  h o w  i s  i t

11  tha t  we  j  us t avo id  l ook ing  a t  t he  PSD regs?

LeV INE :  We l ] ,  You r  Hono r ,  we reL2 M R .

\ r ^ r r  f ^  : ^ - ^ n 113 tha t  o r  read  tha t  Sec t i on  328

I 4 c o u l d  b e  r e a d  t o

d r r r i  n n  I  h a  c : m 6

a 1 1 o w  t h e  s a m e  d r i l l s h i p

15 yea ] .  r o  oe  sepa ra re  sou rces ,

I 6 y u u  w ( J u r L r  L r r E r r

n r - l , i < i ^ h e  1 - ^

. r \ r , .  r r  1 \  .  I t a  L J \ D

I 1 see  wheLhe . r  Lhe  d i l f e renL

1B sources f  Lhe  va r ious  we . I . I  s i res ,  shou -Ld  be

A a . l l . - d A f  o r . l  f  n r  d c l - € , r r , i  - i - ^  + l - , ^  a - ^ t i - a l - i  I  i l vu y Y ! L Y q L E u  
" "  "  

|  
" g  

L " c  a y y r r u o l r 4 4 e r19

20  o [  Lhe  PSD requ i remen t

2I J U D G E  S T E I N :  I s  i t  y o u r  c o n t e n t i o n

t h a t  t h e  r e a d i  n o  o f  t h e  s t a t u t e  t h a t  S h e f f22
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1  and  EPA have  sugges ted ,  t ha t  a f te r  t he  end  o f

2  a t t achmen t  one ,  t ha t ' s  t he  end  o f  so r t  o f

3  sou rce  one ,  t ha t  t ha t ' s  no t  a  poss ib l e

4  ; n l  r . - n r  a '  r f  i  n r  o f  t h e  S t a t u t e ?

M p  T a \ / l N T t r .  V a <  V ^ r r r  l ] ^ r ^ r  t - h a t

6  i  c  n . ' l  ^  n , 1 s e i  h l a  i  n l  a  r r ' \ r o l - ; t  i n n  n l  h ^
u  F v J J r v ! !  r r - L - ! P ! ! L u L

?  s ta tu te .

C . \ r o r . F s s  w a s  \ / F r v  c l e a r  o n  r h i s

I  n r i n f  I r  e r . ^  . i  f  i  r a  I  t \ '  . l e  f  i  - a r l  a n  O C S  S O U T C e

l 0  . : q  e . r r r i n n a n r  r : l  i r r i t \ /  . r  f  a r : i l  i l v  w h i c h

1 l  e m i t s  d  p o l l u L a n L ,  i s  r e g u l a L e d  u n d e r  O C S L A .

L 2  a n d  i s  o n  o r  a b o v e  t h e  O C S .  I t  d i d  n o t

1 3  i n c l u d e  t h e  r e s t r i c t i o n  t h a t  i t  o c c u r  o n f y  a t

L 4  a  d r i l l  s i t e .  C o n g . r e s s  w a s  f r e e  t o  h a v e  t h a t

1  . 5  r e o u  i  r e m e n t  i  f  i t  c h o s e .  E P A  . i s  n o t .  T h e

7 6  s r a L u L o - r y  l a n g u a g e  i s  v e r y  c l e a . r .  A n d .  i n

1 ' 7  f a c t ,  i n  t h e  n e x t  s e n t e n c e  o f  t h a t  p r o v l s 1 o n

1 R  i t  q n o c i f i n : l  I r r  i n n l  r r u l a c  , 4 r i I I e h i n
!

l q  e ' z n l n r : r i a n  r q  r o , , i  l r t  e d  r r n ' . l a r  l h a  D I O V i S i O nv Y q r s r e v  s J i v v r  I

2 0  a s  s o m e f h  i  n . r  t h a t ' S  a n  O C S  S o u r c e .  S o  t o  a d d

2 1  I  h e  r F . r r r i  r r e m c n l -  l -  h ^ t  t  l ^ a  , ' l - i  I  I  e h i  n  b e c o m e s  a

2 2  n e w  s o u r c e  a t  e a c h  w e f l  s i t e  i s  c o n t r a r . y  t o
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www.betarepofting.com(202) 464-2400 (800) s22-2382



20

'  l - o  . n e r i  F ' r :  . l '  r e c t  : n n  h a  l ' n n n  * o c q  n t ' l  - l n

J U D G E  R E I C H :

t h e  i r l e . r l a l r l  i o n s l r  i o

Coufd  I  go  back  to

be tween  328  and

Par t  155  reg?  You  ind i ca tec i  t ha t  t he

s ta r t j ng  po in t  i s  t he  wo rd  " sou rce . "  The  way

I  l ook  a t  t he  regu fa t i ons ,  t he  s ta r t i ng  po in t

i s  t he  wo rd  " s ta t i ona ry  sou rce . "  S ta t i ona ry

sou rce  i n  Pa rc  . l  60  says  "has -  ^ ' . ^ ^ . i  a . i  -
a  - y c L r r a L

de f ln i t i on  thent0 r l - f  i  n i  t ' o r  .  "  T h .  I  s o e c i f i c

l eads  you  t o  Lhe  bu i - Ld ing ,1 1 s ] :  ruct  ur e,

I2 f a c i I i L y ,  e t c .  A - r e  y o u  s a y i n q

d e f i n i t i o n  o f  " O C S  s o u r c e t '  i n

t h a t  t h e

? ] a  c r r n n  |  : n f  e

s o u r c e r t  i n  t h e

13

L4 t he  de  r  i n i  t i  on  o f  " s t a t  i  ona ry

P a  r r  1 4 6 ,  r  c '  a  t  t  1  . r  r  i  . \  ̂  a  
"

15

15 MR.  LeV INE:  Your  Honor , tha i :  '  s  t he

in  i t s7 l spec i f i c  a rqumen t  t ha t  She . l ]  makes

1B r ^ q n ^ n . r a  t . ,  t h a  p F r i t i o n  f o r  R e v i  e w d o n '

L9  ] : h i nk  i t ' s  necessa rv  t o  oo  so  f a r  as  t o

20 t ha t  t he  de f i n r t i on  i n  Sec t i on  328  supp lan ts

the  de f  i n - i L i on  o f  " s t a t i ona ry  sou rce "  i n2I

22  Pa r t  156 .  I t  i s  necessa ry  t o  know  tha t
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1  Congress  d id  spec i f i ca l l y  t e l f  you  v , rha t  t he

I  sou rce  i  s  Lha t  ' s  be  i ng  regu  l aLec l  .

I t  w o u - L d  b e  p o s s i  b  l e ,  I  t h i  r r k f  t o

4  r e ; d  " s f  a l - i  o n . a r r r  s o u r c e "  i n  S e c t l o n  L 6 6  L o

5  i n c l u d e  t h e  d r i l l s h i p  i n  L h i s  c d s e  d u . r i n g  l h e

6  t i - m e s  t h a t  i t ' s  a t t a c h e d  t o  t h e  o c e a n  f f o o r .

7  T h o s e  L w o  L h  i n g s  a r e n ' t  i  n c o n s  i  s r e n t .

I ^ 7 h : t  a ^ ^ ^ l o c c  , - l i u l  h a r a  r . , : c  n r n r z i  ' - l o

q  e n a ^ r f i l -  , { i  r a - i  i o n  l o r  r h i s  i n s t a n c e  a n d

1 0  d e f i n e  w h a t  a n  O C S  s o u r c e  i s .

11 JUDCE WOLGAST:  Go ing  back  -o

12  l ook ing  aga in  a t  t he  te rms  o f  Sec t i on  328  o f

13  the  A i r  Ac t ,  I  hea r  you r  a rgumen t .  And  I

L4  unde rs tand  when  you  f ook  a t  ac t i v i t i e s /  i t

1 5  c n o r - i  f  i ^  i n r - l  r d , ^ s  . 1 .  i l l c h i n  o v n  n r . r 1 1 6 n .

15  Bu t ,  as  I  unde rs tand  i t ,  She l l  and  EPA wou .Ld

I ' l  say  yes ,  and  we ' re  regu la t i ng ,  and  we  a re

1B  rece i v ing  a  pe rm i t  f o r  d r  j - l l sh ip  exp lo ra t i on .

t9 I  medn ,  i sn ' t  i t  j u s r  as  f a i r  Lo

? n  s a \ /  ' h a l  f h F  s - : f | l e  . i r . r n l ' r  ' - l n r - s - '  a d C l r e S S

?L  the  de ta i f s  t ha t  t h i s  case  i s  t u rn ing  on ,

22  tha t  i s ,  wha t  happens  when  the  exp fo ra t i on  i s
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1  moved  f r om s i t e  Lo  s i Le?

M R .  L e V I N E :  S h o u - L d  I  r , r d i  t  L  o

3  answer  l , ha t  ques t i on  un t i l  t hey ' re  back?

C O U R T P O O M  T F C H N  l C l  A N :  I  h e y  g o t

5  k i cked  o f f .

JUDGE WOLGAST: Just wait  one

7  s e c o n d .  T h e y  s h o u l d  b e  b a c k  o n  i n  l e s s  t h a n

8  a  m i n u t e .

10

M R .  L e V I N E :  O k a y .

J U D C E  S T E ] N :  W e  w o n ' t  p e n a l i z e

I  
' l  

v r - r : r  I  i m t r  f  r . l r  1 -  h a t .

1,2 MR.  LeV INE :  Wh i l e  we ' r e  wa l t i no ,

' l )  
T r ' n  w n n , l e r i  - n  i I  l h e r c ' .  n  w a \ /  n  i D n e  d O W n

1 A  h a  o c h n : n : i -  T r m  s f i l t  q e l t i r n  L L .  l I

15  t he re ' s  any th l ng  t ha t  cou fd  be  done ,  I ' d

1 6  : n n r a r - i ; r f  6  i I

I 1 J U D C E  S T E I N :  W e ' l  l  t r y  r o  t a k e

18  ca re  o f  t ha t .

19 MR,  LeV INE:  Thank  you .

20  Mr .  Kuche ra f  a re  you  Lhe  one  . econnec t i ng ,  o r

27  i s  i t  someone  e l se?

22 C O U R T R O O M  T E C H N I C I A N :  I t ' s  R 2 P .
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JUDGE STEIN :  Mr .  Kuchera ,  can  vou

'  o i V e  r l S  : r  t : r r F  t r s t i m a t e ?

C O U R T R O O M  T E C H N I C I A N :  I ' m  o n  l t

4  r ' r ow .  Coup le  m inu tes .  The  p rob lem i s  - -

J U D G E  S T E  l N :  L  c a n '  L  h e a  r  y o u .

C O U R T R O O I \ 4  - E C H N  l C  I A N :  T h e  p r o b l c m

?  j  c  f ^ - ^ y A i '  h ^  j  f  - e f f .  I t ' s  n o t  w i t h  o u r

B ne two rk .

J U D G E  S T E I N :  I  s e e .  T h e r e ' s

' 1  0  ^nna ren t l  r r  a  n rob fem w i th  the  coo rd ina te  and

11  no t  w i t h  ou r  ne two rk .  We ' re  t r y i ng  t o

12  reso fve  tha t  as  soon  as  we  can .  I f  no t ,  we

13  may  jus t  go  ahead  and  p roceed  on  th rs  r ssue

14  i f  i t ' s  go ing  t o  t ake  cons ide rab le  t ime ,

15  s l nc€  Mr .  W in te r  w i l l  be  cove r i ng  d i f f e ren t

16  i s sues .

l l  I  t h i nk  a t  t h i s  po in l  i ^ r e  a re  j us l

1 A  a n i n l r  r n  n n  - : h o - r l  - n z l  n r n n o o z l  M r 7
Y v i l i Y 9 v Y v q l l ! | J l v u l u u i L l y

l g  r  r  r r  . l  c  r  q  i  r  n  . i  i  n  n  i c  l h a r r r w p  l ^ < l  n . \ L / a r  i n  O r e n n n

? O  a n d  . :  r e  i n  l h e  ^ r  r a h ^ ^ r  i n ^ .  A n d

2 I  t he re fo re ,  s ince  you  and  Mr .  W in te r  a re  bo th

22  on  the  same s ide  and  cove r ing  d i f f e ren t
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1 1

1  i ssues ,  I  w i l l  1e t  you  p roceed ,  and  we ' f f  see

2  where  we  a re  a t  t he  end  o f  you r  p resen ta t i on ,

3  Hope fu l l y .  he  w i f l  be  back  on f i ne  be fo re

4  t hen .

M P  I  a \ /  I 1 . l E  .  T h > h l z  r 7 ^ r r  V . \ r r r  l - 1 . \ n . \ r

6  A s  I  u n d e r s t o o d  y o u r  q u e s t i o n ,  i t  w a s

7  a d d r . e s s e d  t o  w h e t h e r  o r  n o t  E P A  a n d  S h e l f ' s

R  r c r r l i n , r  ^ f  q A r - r  i o n  ? 2 R  i s  n n s s i h l e  a n dP v J r f u r u  
i

9  whe the r  t he re  a re  ac tua l l y  compe t jng

l 0  i  n l e " n r c . i i t ' o r - s  o l  t h e  s L a L u L e .

L  w o u f d  s a y  t h a r  E P A  a n d  S h e L L ' s

1 )  r a : , ' i i  n ^  i e  n n t  n o r m i q c i h l o  l - \ \ 7  t h A  I : n n r r : a a  n fv  y  L r r L

13  t he  s ta tu te  f o r  two  reasons .  The  f i r s t  1s

1 4  f . h . l  h n ' r o h  r h - ' - - ^ . '  i rL " !  r o r r 9 u d v

l 5  c n a r - i f  i a e  o r ] r r i n r . -  ^ r  , r  i . , r ,  - - i  t i l -  r , .  T f! u  J -  I J ' L r s r r  L  c r L L  r v  r  L _ v

16  doesn ' t  men t ion  a  l oca t i on  a t  wh ich  tha t

11  equ i  pmen '  em i t s  po l l u r i on .  And  second ,

18  Congress  was  ah ra re  tha t  t hese  sou rces  were

1 q  a n i n n  ]  n  m n r z o

I n  enac t i  ng  Sec t i  on  l 2B ,  i  t  v . r as

? 1  r e s n o n d i n n  l o  s o e c i f i C  C O n C e r n S  a b o u t

22  d r i l l i ng  on  the  OCS and  the  amoun t  o f

20
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n r - ' l  I  ' r  i . 1 n  t h : t  t h , =  . t r i  I  I  e h i n e  : n . l  i h a

c t r l r U L  l  d  L C U  L U e t J  t  e d  E e  "  S

c rea ted .  I t  was  aware

r  h , 4  c , , h ^ ^ r l -  r r a c c a l  c

o f  t he  s i t ua t i on  and

k n e w  t h a t  t h e s e  s h i p s  w e r e  g o i n g  t o  m o v e  f r o m

n l  a r - e  1  n  n l : r - , -  r f  i t  h a d  i n t e n d e d  e a c h  w e l l

l h o r r  r r e .  r r  o ; q i  l t r  C O U . l dw o J  ( : 1  r q P o " L  I  L r r L y  q L _ )  ' u J f r j

l  . , , ^  - . i . l  - ^  r . - ^ . , i ^ ^  . , 1 , - - r  , , - ^  r , - ^ ^ ^ ^ ^  i  ^ ^r r !  w  d  L  w d r  d P P E r r - L r 1 9

10

JUDGE WOLGAST: And, in turn,  i t

cou ld  have  sa id  tha t  t he  emiss ions  o f  a  sh ip

11 o n e r . r l  n n  i  n  l h  i s  r a n n r . r  A n d  n F r f  . ) r m i  r o  r h e s e

ac t i v i t i es  can r t  em i t  more  than  250  TPY pe r

V e . r r -  T l  ' l o e - n  r r  q r 1 -  l - L - l -  ^ i l - t . ^ -  r  - , , e S S.  -  Y *

T r n  l  a p i n ^  + r ^ ' r l - ' l  ^  , i l h  l h a  I  i / c t  r r ^ r r n a - Fv , , i 9  r r u u l J  L U L  o r 9 u . , r l L ,

I2

1 l

I 4

15  tha t  t he  p la in  te tms  can  on l y  mean  you r

1 6  i n t e r p r e l a L  i o n ,  a n d  a . I s o  i n  - L o o k i n g  a t  t h a t

71 how tJo r ror  i  n t r - rnr t r l  l i t t .Le suh,  i i  o f  the

a u t h o r i z a t i o n  u n d e r  O C X L A  a n d  h o w  t h a tIB

- l  
9  i d c L o r s  i n t o  a  r e a d i n g  o l  3 2 8

2A J U D G E  S T E I N :  M r .  K u c h e r a ,  c o u f d  w e

2L  ge t  t he  - -

22 C O U R T R O O M  T E C H N  l C  I A N :  W e ' r e
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1  w o r k i n g  o r 1  i t .

2  J U D G E  S T E I N :  O k a y ,  y o u ' r e  b a c k .

3  Y o u ' r e  b a c k ,  a n d  I  b e l i e v e  O r e g o n  i s  b a c k

4  o n l i n e  a l s o .  S o ,  i f  y o u  c o u l d ,  r e s p o n d  t o

5  . l u d g e  W o l g a s t ' s  q u e s t i o n .

MR.  LeV INE :  Su re .  E i r s t  ] e t  ne

?  e r r r  t - h > f  a / - \ n ^ ,  a c <  , - l  i n  n a t  n o o r ' {  r a  a F ^ ^ i  + "  - } i 6
/  '  , . o .  v v r - Y _  L v  J P c L t r  y  L ' r c

B sh ip  cou fdn ' t  em i t  more  than  250  tons  pe r

o  U A ; y  |  ,  . 1 i . 1  . n e r -  i  f  r '  I  h r t  f  h , - c F .  s o U I C e S  m U S tL ! l  L r r q L

P S - )  r , - n  r i  r a m e n l  q  = n c l  n o l( - ! , l | L p r y  w L r r r  L  t t r =  L r J  ! L 9 J r ! L r " L r r L r  a , -

1 -  r a n r r i  - , a r r e n t <  f  - r r r n c l  i .  , h o s e  n r o r r i s i o n s .

l l  Second .  i n  r esponse  ro  t l r e  ques t i  on

l3  a i r ouL  l i LL fe  Subpa r t  i  i ,  LhdL ' s  Lhe  p rov i s i on

1 4  -  h ; l  - e n  r i r e s  r h a  c ^ , , , ^ a  h ^  r a ^ , . 1 r i  e d  U n d e r

15  OCXLA,  and  th i s  goes  back  to  the  po in t  I

16  add ressed  a  l i t t l e  ea r f i e r  v , / i t h  rega rd  to  the

1 ' l  r  e r r r r  l : r  i  n n q  A / - . - a n l -  i  n n  t r F A  I  s  i  1 ] l -  , = r n r c f  : f  i . l n

18  o f  OCXLA as  a l l ow ing  reguLa t ion  o f  a  sou rce

l9  on l y  when  a t tached ,  t ha t  doesn ' t  add ress  th i s

?O , ' - r r  1a e I  i  ^n

2 I  The re  i s  no  reason  tha t  a  d r i l l sh ip

n - i 1 r . i ^ -  r -  - , , ^  - - -  , ^  n o t  t h e_ c I J o r d
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I  c : m a  a ^ , r i - m a n l -  . , ,  (  - i l i r ' ,  , . l _ ' - i n n  l ' ,- I  t o U  |  |  I  L Y  L l J L a l l g  - l l e  S a m e

)  , ^  , ,  r r  ' l  - L  - , r  I . - l F  I  t  h a  r a a r r i  r o , 4  r n  - ^ m n l  \ 7  l " r i  f  h.  J c a L  , r L 1 u , , r u  . u  u u , L ' F ]

I  .  h o  p S f r  r o  r . r  i  - a . n e n l  S .

J U D G E  S T E I N T  W e l l ,  w h a t  i f  t h e

5  same d r i l l sh ip  d r i L l s  l n  one  pa r t i cu fa r

6  foca t i on  and  then  moves  20  m i les  away  and

7  d r i l l s  l n  ano the r  . l oca t i on?  I s  i t  you r

B  pos i t i on  tha t  t hose  two  sou rces  seg rega ted  by

9  20  m i l es  be  need  t o  be  cons lde red  a  s l nq fe

10  sou rce?

11  MR.  LeV INET Yes ,  Your  Honor ,  t hey

12  wou ld .  I n  LhaL  s i t ua t i on r  She l l  . an  speak  t o

13  i t  more  than  I  can  he re r  bu t  i n  t he  con lex t

14  o f  Ou te r  Con t inen ta l  She f f  f ease  b focks  tha t

15  a re  ve ry  1a rge ,  t hese  sh lps  m lgh t  ve ry  we l l

16  d r i l l  we l f s  sepa ra ted  by  one  o r  two  o . r  20

I l  m i l es .  And  l t ' s  s t i l l  i n  t he  same  yea r ,

t8  wou ld  be  the  same sou rce f  pu rsuan t  t o  the

19  sane  p ro j ec t s  o r  au tho r i za t i on .

20 I ' d  l i k e  t o  r o u c h  b r i e f l y  o n  t h e

) 1  c ^ ^ ^ h n  ^ ^ i h f  - , h i c h  i s  t h a t  e v e n  i f  E P A

22  1awfu1 ly  cou ld  t rea t  t he  same d r i l f sh lp  as
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6

1

separa te  sou rces  a ] -  d i f f e ren t  s i t es ,  1 t , ' s  no t

i t : s f  i f  i e r l  t h e  m o . f  s i o n i ' i r - a ^ t  . : r i ' c r i o r  u s e d

i n  d e t e r m i n i  n o  w h e t h e r  e m i s s i o n s  f r o m  t h o s e

S (  o . r | . r t o  . : I F c  q f  - r r r I - l  l - 6  : , - j . r y 6 " r F j -  a . l  T h e

, _ r , t a q l  i  r n  h o r a  A c  I J a  I  n r r r - h o r ]  ^ n  :  l  r c r d r r  i  S

( . r h a j - l a r  ^ r  n ^ f  1 , .  q i l F q  a r a  . - n t  i n u O U S

and  ad jacen t  as  tha t  t e rm 1s  used  1n  the  EPA

regu la t ' i ons .

de te rm ined  tha t  two  sou rces  canno t  be

n n n l  i n r r a r r <  : n d  : r - l i : . a h l -  i  f  t -  h a \ r  r r a  c a h : v r - ^ . 1L v r r L f Y u u u r  J d L u . ' L  y  o ,  L  v L v o L d L c u

b v  m n . e  -  h a n  5 0 0  - r p l l r r <  T h ' ]  N l ^ r i h  q l ^ n e

R n r n ' r n h  A r , - r r r a c  I  h ^ l  ^ i  ' / ^ n  I  l - a  I  ' - r  -  ^ (  l h i s

case ,  t ha r  de te r r r  j naL . i on  -Ls  e r roneous .

Mr .  W in re r  w i  11  adckess  Lhose  po in t s  du l i ng

h i S  a r . | t m e n l s -  r ' l l  l i r r i r  m v  a r . l r t m F r . t f  1 - O

= - -  l c e l  F n f  i r F l r z  r o  i r r q t i f r r- ' l l r w - L l r g  L r r c r L  L r / 1  f  d  r

o r  e x n l a i n  i l - s  r e l  i . r n g g  o n  5 0 0  m e t e l s  a S  t h e

d r . t a n - o  h , = r r - r r , . l  r . r h  i n h  g g L t a 6 e S  c J r e  n O L

c n r l  i o r r r _ r r e  n r  e r l i  r / - e n L  .

I n  l l s  S ta temen t  o f  Bas i s

address ing  th i s  po in t ,  EPA says  on fy  tha t

10

11

L2

13

I 4

15

15

2L

19

I 1

1S

20

22
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sources  canno t  be  con t i quous  and  ad iacen t  i f

r n e y  a f e  s e p a r a r e o  D y  m o r e t han  500  me te rs

reason  fo r  i t sT  r i n c . s n ' t  o i v e  . r n v  o L h e r

v i c l e s  n o  e v  i d e ' l c e  t oo , ' u  r L  P r ! ]

e r r n n . \ r I  f h i e

^ . , - -  l  ^ -  -  1  ,  ^ -q ^ F J r d r r d  L  a u r ,

c h o i c e  o f  a  d i s t a n c e .  T h e  o n l y

r l i  r r , - n  i q  r  h : l  S h p l  I  q r r c r r o s t F . l  5 0 0

. r F T - e - s  a s  t  l - a  n - / - r n e r  d i S t a n C e

su f f i c i en t .

Tha t  '  s  no t

- " ' -  -  ' h a t  E P A1 1 t ,  J '  L l r w  r r  1 9  L

l 0 cons lde red  the  e f fec ts  o f  em iss ions  f rom the

- l r i  I | . h i n .  r n r l  c  n ,  r - ^ r  L  V e S S e _ L S  a L  t h i s

r t i  e r e n n e  . f  h o r  . - n n  o a n h  n l  L a r  ' n d t

i  j -  t h n r r c h l  a h o r r r  I  h a  r r n  i . . r r r F  - i - - r , m q l : n r - F S  O n

t he  OCS where  the  ma jo r i t y  o f  em iss ions  come

f rom the  i ceb reake rs  and  suppor t  vesse ls .  o r

. h r i  i  / . ] i n  r ' 1  . . ^ i -  . t 1 - , ^ .  t r a ' -  ^ r h - l \ /L  u ' v  o l y  d r r o  r y >  L r r o  r  -  L , P ' - r

a . c a n '  S h a l  r  r s  s  o o e S L i O n .

1 1

72

l 3

I 4

l 5

l 6

t1

18 In  response

She l  l  and  EPA re f y  on

r  ^  r . L  i  c  n n i  n 1 -  h ^ t - h

I 9 t h e r n h e  i  n

E i r s t ,  t h e y  s a y20  the  Response  to  Comm€nts

2 7  t h a t  E P A  b a s i c a l l y  s a i d  t h e  s i t e s  a r e  l i k e l y

2 2  t o  b e  f a - r  d p a . r l  a n d  r h e r e f o r e  d o n ' t  c o m p o r L
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1  w i t h  t h e  c o m m o n  s e n s e  n o t i o n  o f  a  p l a n t .

L c l L L ,  L 5  l u -

3  specu la t i on .  The  pe r rn i t s  do  no t  l im i t  how

4  c l ose  Lhe  c l r i I l  s i Les  mdy  be ,  and  t h i s  Lype

5  o f  a  guess  r sn ' t  su f f i c i en t ,  no r  does  i t

6  r , . : I l r z  : d ^ r a c e  l h a  n a i n t  T r  , - t . - \ l l c n r r  o . : n l a i n

7  how EPA chose  500  me te rs  as  the  dpp . rop . r i a te

8  d i s t ance .

9  The  on l y  a rguab ly  re fevan t

10  s ta temen t  on  th i s  po in t  i s  f ound  two

11  pa rag raphs  fa te r  where  EPA wr i t es  tha t  t o

l 2  , : r ' l r i r e s s  - i  r q h  i n  r - . \ n ^ a y r c  -  S h e  I  '  r , e o u e s t e d  t h e

13  500 -me te r  l im i t .  I t  t hen  w r i t es .  quo te .

L4  based  on  cons ide ra t i on  o f  a l l owab fe  a i r

- l  5  em i  ss  i  ons  -  . ne ia t i ona l  scena t : i oS  anc l  o the r

l6  fac to rs ,  EPA de te rm ined  th i s  app roach  as

71  reasonab le .

IB  EPA.  however ,  does  noL  exp .La - ln  whd t

19  the  a f .Lowab le  a i r  em iss ions  ope ra t i ona l

20  scena r - i os  o r  o the r  f a . t o r s  a re ,  o r  how  rhey

2 1  m a r u  h a r r e  l e r l  t ' r  f  h i  e  ^ r ' f  - - \ m a  n . r  d o e S  E P A  o r

) 2  c h a l  I  n n i  n r  l -  ̂  : h r r  r a r a r r l  . l ^ - , r m . h t  <
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1  re f f ec t i ng  cons ide ra t i on  o f  t hese  f ac to r s .

I 1 1 l  i m r r o  l r l  h  i a  < r ^ + '  -  - '
r L L t - L t J - L r J '

?  r 1 n < ' , 6 1 6 1 6 r I F d  F 1 . l  - r e I l e c L S  n o  a C L u a l  a r . r ' r z s i .

A  r t  r . :  e i m n l r r  n a t  a r n r r n h  i , h , - i A r  r h a  l r L '
" " . , ' ' Y ' I ' ' " "

JUDGE,  WOLCASI :  LeL  me  ask  you  a

6  . r r r . a c f  i ^ n  , l - / - \ r r -  + h - r  ' l 6 i - -  r r - .  - ^ - I i c a b l e

I  :  ^ '  -  _ L  r j -  / ' ] . \  r / r - \ t t  - . n j -  6 n . l  l r , i u l d  b eJ v  / v u

I  a n n r o n r i a l - r .  f : c t o r s  f o r  E P A  t o  } o o k  r o  r o  s e e

9  w h e t h e r  a n d  h o w  a g g r e g a t i o n  a c r o s s  s o u r c e

1 0  e n i s s i o n s  w o u l d  b e  a p p r o p r i a L e ?

11 M R .  L e V I N E :  W e l f ,  E P A  s h o u l d  l o o k

1 2  t o  a  d i s t a n c e .  T h a t  s h o u f d  b e  o n e  f a c t o r  i n

1 ' l  r l e ' e r m i n i n o  w h a r h a r  i l t c  . ^ r t  i a r t .  t s  o I

1 4  . a . l - i : . - a r r l -  A l  e n m a  n n i n t  F h o  < h i n < -  d r e  g o l  n g

1 5  t o  b e  c r o s e  e n o u g h  L h a L  L h e y ' r e  c - L e . r - L y  g o i n g

1 6  t  / - \  h a  n r ^ w i m . t a  - ^ - . r  - n + - - - - !. v  v u  P ! v ^ f  d ! t r J d u E r r L .

71 E P A  a l s o  c o u l d  l o o k  t o  t h e  u n i q u e

18  c i . r cums tances  he re  r vhe re  you  have  two

19  d r i l l sh i ps ,  bu t  each  d r i l l sh i p  assoc ia ted

20  w i th  i t  has  seve ra l  i ceb reake rs  and  o the r

2 1  s r r n n o r l -  r z e s s e l  q  r ^ . ,  h  i r - h  a r . r  r ' . q n , ' l . q  i h l e  f o r  t h e

22  ma jo r i t y  o f  t he  em. i ss ions .  So  1n  de te rm in ing
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10

1  w h p l h r . -  t o  i f l q r e c r ^ l e  q ^ n . - a c .  - h e  c P A  S h o u l d

2  look  to  tha t  s i t ua t i on  and ,  f i na f l y ,  shou ld

3  l ook  Lo  see  whaL  m igh t  happen  aL  va . r  j ous

4  d i s t ances  w i t h  t hose  sh lps .

JUDGE STEIN :  Le t  me  c fa r i f y  one

6  t h i n r r  l ^ ] i t h  j - h e  r - l 6 a l .  I ' m  a  l i t t f e  c o n f u s e d

7  on  where  we  a re  on  t ime  a t  t he  momen t .  Okay .

8  So  we  have  no t  pena l i zed  the  pe t i t i one r  f o r

9  t he  t echn i ca f  d i f f i cu l t i es  we ' r e  hav ing?

1 1

T H E  C L E R K :  N o .

J U D G E  S T E I N :  O k a y /  I  t h i n k  a t  t h i s

1 )  n n i  n 1 -  r r n , r  '  r F  . \ r r t  o f  t l m e .  W h a t  I ' d  l i k e  t o

13  do  i s  t o  ask  whe the r  any  o f  t he  o the r  pane l

I 4  members  have  add iL i ona  I  quesL ions  Lhey 'd  f i ke

15  t o  ask  a t  t h i s  t ime .  Okay ,  t hen  l e t ' s  t u rn

1 6  l -  / - 1  n a r  i  l  i / - \ n o  r  N l n r f  h  C h n r o  R a r n r r a h  ' l h : n r r  r r n

1 1  r r a r r r  m r r n h  : n r ' {  u a  r . r i  l  l  h a : r  f r n m  r r nf u  a g a l n

1 q  a l , , - i - ^  1 6 l - \ , 1 1 - t - r 1

MR.  LeV INE:  Thank  you ,  Your  Honor .

MR.  WINTER:  Good  morn ing .  Th l s  i s

? I  Chr i s  W in te r  rep resen t i ng  Nor th  S lope

22  Bo rough .  I ' d  j us t  f i ke  t o  make  su re  t ha t

19

20

Beta Court Reporting
www.betarepofting.com(202) 464-2400 (800) s22-2382



33

M R .  W I N T E R :

T n  t - h  i  q  n r c r '  u r . . r  r o  r r i n l r a q e  i n n  r'  g J r  I  I ' Y  - ^ u  J L u u - -  |  F

l : ) F r m i t s  t  h . t  F p A  i " " u e d  f o r  m i n o r  s o u r c e s .

c h o l I  i e  h r ^ h ^ c i h ^  t, . . y  - o  use  Lwo  sepa ra re

d r i l l c h i n e  i n  t h a  t r a r l f n r r  Q a r  e r c h  e l  r i l  l  i n n

a t  t w o  s e n a r a t e  d r i  I  I  s i t e s  o v e r  t h e  n e x t

t h r e e  m o n t h s .  T h a t ' s  f o u r  d r i f f  s i t e s  o v e r

20

2L

10

11

I2

I 4

15

I6

T1

18

L 9

months between now and the end of

the  nex t  t h t : ee  mon ths . Cu r ren t l y ,  She l f  i s

13

you-a f l  can  hea r  me  tn the  cou r t r oom the re .

J U D G E  R E I C H :

q u i t e  w e l l .

t - ^ - -  . , ^ , .L o r r  r r c a r  y u u

Thank  you  ve ry  much .

a l l owed  to  em i t  up  to  235  tons  pe . r  yea r  o f  a

NOx  1n  each  o f  t hese  d r i l l  s i t es  and  so  i n

t o t a f ,  t h e  b i g  p i c t u r e  h e r e  i s  t h a t  S h e 1 1  i s

r ) l a n n i n o  f o  e m i |  . r l m o s t  a  t h o u s a n d  t o n s  o f

N O x  a t  f o u r  w e l l  s i t e s  w i t h i n  t h e  n e x t  t h r e e

A n d  t h o s e  d r i l f  s i t e s  c a n  a f f  b e

o v e r  5 0 0  m e t e . r s  f r o m  e a c h  o t h e r .

October ,

- , '  i  1 .  h i  n  i , , a i

S o  t h e

22

cen t ra l  quesL ion  i s  wheLhe r  o r  noL  Lh i s ,  yes ,

thousand  tons  o f  em iss ion  o f  NOx  requ i res

S h e l  I  o  o o  + h r o r r n h  e  o S D  n c r n i  - t  i  n n  n r r - \ c e s s

(202) 464-2400
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1  : q  a  m : i ^ r  < ^ r r r a e .

2  J U D C E  R E I . H :  A r e  y o u  a r g u i n q  L h d t

I  n n r  e n r  i r I l r r  h n t h  , 4 r i  l  l c h i n e  n n r r l  r l  h a  - L
J  t J v L l r ' L  r P J  L v u

4  OCS sou  r ce  ?

M R .  W I N T E R :  T h a L ' s  r i g h t .  O u r

6  pos i t i on  i s  t ha t  no t  on l y  shou ld  EPA have

7  agg rega ted  the  d r i f f  s i t es  tha t  a  s lng le

B  d r i f f sh i p  wou ld  ope ra te  a t /  bu t  yes .

9  each  - -  t he  two  d r i f l sh ips  comb ined  shou . Id  be

10  cons ide red  a  s i ng le  sou rce .

1 1

I 4

L1

JUDGE REICH:  Under  the  OCS

M R .  W I N T E R :  B e c a u s e  w e  w o u l d

1 2  d e f j n i t i o n ,  o r  b e c a L - i s e  y o u  \ r o u - L d  d g g r e g d L e

l 3  t h e m  u n d e r  t h e  P S D  d e f i n i t i o n ?

1 5  a g g r e g a t e  t h e m  u n d e r  t h e  P S D  d e f i n i t i o n .  I

L 6  w o u l d  t a f k  a b o u t  t h e  r e g u f a t o r y  d e f i n i t i o n .

JUDGE REICH:  Do  you  th ink  the re

lB  a re  d i f " f e ren t  OCS sou rces?

19  MR.  WINTER:  Under  the  OCS,  EPA has

20  t h^  d i sc reL ion  t o  de l i ne  Lhem,  each

2 I  d r i l l sh ip ,  as  an  i nd i v idua f  OCS sou . r ce .  Bu t

22  I  t h ink  l ha t  f o r  pu rposes  o f  t h i s  case .  as

(202) 464-2400
Beta Court Reporting

www,betareporting,com (Bo0) s22-23B2



35

soon  as  we  look  a t  t he  requ fa t i ons .  t hev  do

need  to  be  comb ined  i n to  a  s ing le  sou rce  fo r

n o r m i ] . t  i

f h e  r l r i l l < h i n  i l  e o l f

The  s ra ru te  L . I  k s  dbou t

A 1 s o , I ' d  j us t  l i ke  t o

f i ve  m inu tes  fo rn l : r i f r r  l r r i  l i l r a  f ^  Y A q a . \ , a

r F h r r 1 -  l .  : l  i f  T  n n r r l  r l

J U D G E  S T E I N :

M R .  W I N T E R :

T h a t  w o u l d  b e  f i n e

S o  I  w a n l -  t o  t o u c h  o n

f ou r  ma jo r  po i r Ls .  F i . r sL .  f  'm  go ing  I o

10 d i - ^ 1 - -  h r  , - r i ^ ^ L - l d  1 6 ^ , 1  t : f ^ ? \ ,  t : n ^ r r : / ! !t  ' r t =  ' a P P - L - L L d l J r c  _ L v u f  o L r ! l  f  a r r . : j u a v u f

1 1  a n d  l r d  f i k e  t o  t a f k  a b o u t  t h e D Q D  r o n r r l : I  i  n n

conve rsa t i on .12 wh i ch  havF  ' a  |  7p ,1 r l r r  r -  q16 i6

T h e  m a i n  n n i n -  i s  r h a t

up  in

13 F P A r  c  i h t - a Y n Y A t - r t - i ^ n

14  he re  renders  much  o f  t ha t  l anouaqe

15  inoper :a t i ve  and  super f fuous  and  tha t  showed

l 5  1 - h e  E P A  h a s  v - i o I a L e c l  t h e  p l  a i n  . I a n g u a g e  o i

11  t  ha  L  regu - Ia  L  i on  .

18 c 5 - ^ h d  l  t ,  r  r m  a j - i  n . r  f  l )  r . l  i  s r - r r s s  t h e

mode l i no  |ha t  FPA r :onduc ted  i n  th l s  case .

Now,  EPA  compounded  Lhe  p rob l  em o f  t r ea t i ng

Lhese  as  sepa ra te  m ino r  sou rces  because  t hey

Fa i l ed  ro  cons ide r  - Ln  i Ls  r node l  i ng  t he

19

20

2I

22
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10

1  e  n m h i  n F d  i m n a / - f  . ^  ,  i  "  n . , r r  i  - , ,  ^ -  + \ 6. , , , r J r !  ,  w l  d _ L r  q u o

2  emlss lons  f rom the  two  d r i l l sh ips  tha t  cou ld

I  be  ope rdLed  s imu fLaneousLy  i n  c f ose  p - rox im iLy

4  to  each  o the r .  Nowhere  d id  EPA cons ide r

5  t hose  comb ined  em iss ions ,  and  t he re ' s

6  ev idence  i n  the  reco rd  tha t  demons t ra tes

7  those  comb ined  emiss ions  may  ve ry  we l l  r esu f t

8  i n  a  v io l -a t i on  o f  a i r  qua f i t y  s tandards ,

9  pa r t i cu l a r l y  I o r  P ienLa  (? ) .

T h i r d ,  I ' d  l i k e  t o  d i s c u s s  E P A ' s

11  Env i ronmen ta f  Jus t i ce  ana l ys l s .  T t  I  s

12  c r i t i ca l  t o  keep  i n  m ind  the  se t t i ng  fo r

13  these  p roposed  tes ts  i s  on  the  Nor th  S fope

14  loca ted  i n  a  nea r -sho re  env i ronmen t  p r imar i f y

15  used  by  Inup ia t  Esk imos .  They  spend  much  o f

16  the i r  t ime  du r ing  fa l l  i n  t he  open  wa te r  and

L1  in  the  nea r -sho re  env i ronmen t ,  no t  i n  t he

18  v i l l ages ,  as  sugges ted  by  ou r  r esponden ts .

1 g  A n d  , : n v  - h r r - a l  l n  h A . r  l f  h  r - . r r r s c i - l  h v  t - h e S e

20  ac t i v i t i e s  w i l l  r es t  squa re l y  on  t he  sho l l f de r

27  0 f  t he  E  PA .

I  wou ld  -L i ke  t o  d i scuss  b r i e l l y22
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I  E P A ' s  f a i l L l r e  r o  r e q u e s L  L h e  m a x - L m u m  d e s i g n

?  r - . n a -  i  I  i ^ e  f  n -  ' h e  e n r r : r r a n l  F n . l  h o u r  t h a t

)  l - r  + t - ^  * , , ^ S t  L o n  o r  ' , v h e l  h e r  L h e

4  6 i n 7 1 1 . - - - F 1 r ' , - e  I  a d  L i m i  r  _ L s  v d l i d  i n  L h i  s  c a s e  .

q . - r  - n  1 - h o  f i r c l -  n . \ i  r r l -  f h r .  f i r q f

6  n o i n l  i s  l - l - , r t  F , P A r s  i n l e r n " e l , a l  i o n  o I  L h e

?  r o n r r ' t : r n r r r  I  i -  - ^ ^ l  l h o  n l r i no ( v , j  l q r r g u d g c  I -  r y  L U  L , . r  t , ' u | r

R  m o r n  i n -  n i  i h o  r e n r r  l : - i  ^ n  T h a  - a n t f a l

9  I  a n o r r a o e  i n  f  l ^ -  r a r l r r ' l : t  i  r n  i  -  F n r r n r i  6 1  4 0  C F R

10  Sec t i on  51 " .166  and  de f i nes  the  fac i l i t y  t o  be

- l  
1  : l l  n a l l r l r  i n ^  a m i l l i n n  : n t  i r r i l i a c*  r "

1 2  n .  l l r r j  i n n _ . l m i i r  i - -  a ^ f  i 1 , . i + i - -  + r a r --  -  L  n g  a C I ] L V l I l e S  I n a  L  a I e

I  1  I  ^ / - a  i  a d  ^ n  c a n r  i  a r r n r r  c  ^ r  : , - l - i : / - a n j -

1 l  n r n n a r l - i  a <

Now,  th i s  l anguage  i s  des igned  to

16  j ono re  f ha t  t he  OCS sou rces  t ha t  wou ld

I1  o the rw ise  be  sub jec t  t o  PSD rev iew  no t  avo id

1 8  ^ - n l - r n -  I + d  r e n  r i - ^ - - ' - -  - - ^ . . 1 -  O fL L U  ! L 9 J f ! E '
{

1 S  a r b i t r ; r r v  s r r b d i v i s i o n s  o f  t h e  d e f i n i t i o n  o f

2 0  t h e  s o u r c e .

2I Now,  i n  t h i s  case ,  EPA de f i ned  the

22  p rope r t y  as  t ha t  t e rm  i s  used  i n  r egu la t i on

15
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as  each  i nd i v idua f  d r i L l  s i t e .  EPA

furthermore

^ ^ h  1  i  ^ , r ^ r r a

s ta ted  t ha t  ac t i v i t i e s  a re

An rl  " r-nn 1- i - ^ r  r r - l i
' 1 u  J  o u E r r  L

Ac t l v i t i e s  a rel r d v e  . - W U  r . t r , d  l  d  L e  l l q d f  l n g S

con t i cuous  on fv  when  under taken  a t  t he  same

dr i . L f  s i t e .  And  EPA then  de f i ned  the

boundar ies  o f  t he  d r i l l  s i t e  as  the  hu f l  o f

t he  d r i l l sh i p .

J U D G E  S T E I N :

\ . r , ^ r  t r  i  r . : l  l .  , ' l a r - i . l J f  : h a f

Mr Win te r ,  i f  we

10 you  subs t i t u te  OCS

under the11 source  fo r  wha t

c i r cums tances  o f

wou fd  - -

12 t h i s  case ,

these  PSD

1  n  r c l r r  n n

how is i t  tha]-  we

pr :ov i s ions  tha t13  reach  o r  d raw in

14  you  I  r e  ask  i ng  us ^ 1 -  - l :  - ^ ^ - ^ , ,  - - , l
u !  d u  I  d L c l r u f /  a l u

1 5 r - . n l -  i a r l r n r r s n ^ c c )  l n  n - h c r  , , . r n r . l s  i f  L r h : -  w e

s h o u f d  l o o k  a t  w h e n  w F ' r e  l o o k r n g  a t  t h eI 6

I ' 7  l n te r re ]  a t  i onsh  i p  be tween  OCS and  PSD i s

18 s i m n l r r  f o  s a v  f h . r t  ^ n  O C S  s o u r c e  i s  d e f i n e d

19 by  the  te rms  o f  Sec t i on  328  i n  Pa r t  55 ,  t hen

2 0  h o w  i s  i t  t h a L  w e  e v e - r  g e l  L o  t h i s  q u e s t i o n ?

2I M R .  W I N T E R : Your  Hono r ,  i t ' s  ou r

22 n o s i  i  o n  - -  a n d  w ' -  s h a  r e  I  h  i s  n n . :  i  I  i n n  w i t h
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1  the  o the r  pe t i t i one rs  - -  t ha t  t he  f i r s t

2  ana l ys l s  i s  whe the r  o r  no t  EPA ' s  de f i n i t r on

3  o f  " sou rce "  c f i c ks  w i t h  t he  s ta tu to r y

4  l anguage ,  wh ich  de f i nes  the  OCS sou rce  as  the

5  d r l l l sh ip .  On ly  i f  t he  Board  f i nds  tha t

5  EPA 's  dece rm ina t i on  o l '  Lha t  p re l  im ina ry  i s sue

7  i s  w i th in  l t s  d i sc re t i on  as  de f i ned  by

B  Congress ,  on l y  t hen  do  we  ge t  i n to  the

Q  - n n r e n a l  i n n  l e n r 1 , 1 1 6 a  f  1 1 a t  r q  i n  . h e  P S D

10  regu la t i ons .  And  so  the  a rgumen t  t ha t  I 'm

r  a  l t e r . . r a t  i v e  . r r o l l - r , a n t  t o  L h a L, L ' o \ L  ' 9  r . L  u - ' ' j u _ t . : r

T  1  I  - . . - . - -t t  s t a f u f o r y  - L a n g u a g e .

13

L6 M R .  W I N T E R T  T h d L ' s  c o r r e c r .  I

I 4  L n r o  t n e  a d j a c e n c y  a r g u m e n r  r o  c o m b i  n , .  t h e

1 5  t w o  d r i f l s h i p s  i n t o  o n e  s i n g l e  P S D  s o u r c e ?

77  be l i . eve  tha t r s  co r rec t .  And  the  Board  wou . ]d

I  R  h : \ r a  a u l  h n r i  t r r  1  r l  r a n ^ r f  r  a  r  h a  r n o r-  - " -  - " - - I c Y

l 9  w i t h o r : f  o e f  t i  n . r  i n t o  t h a t  b e c a u s e  w e  d o  h a v e

2 0  t h e  d e c i s i o n  t o  n o t  a g g r e g a t e  s e p a r a t e  s i t e s

2 I  f r o m  t h e  s a m e  s h i p .  B u t  t h e  B o a r d  w o u l d  a . l s o

? )  . ^  f r r r ' h F r  I n  r o a r - l ^  f  L a j -  e a - n n . i  . r r r F S t i O n  O f
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1  a g g r e g a t i n g  b e r w e e n  t h e  s h i p s  b y  g e L L i n g  i n l o

. /  r n o c a  H 5  )  r a . n t l ^ L _ L o n s .

S o  d g d i n ,  i l  I  c o u l d  j u s L  r e L u - r r  t o

4  where  I  was /  EPA de f i nes  1 :he  boundary  o f  t he

5  d r i f f  s i t e  l t se l f  as  t he  hu1 l  o f  t he  sh ip .

6  Th i s  i s  f ound  i n  t he  pe rm i t s  t hemse l ves ,  Fo r

?  a w : m n l o  D o r - i r - i  t r w h i h i r -  q  r r  n r n o  l  l

8  EPA se t s  f o r t h  i n  i t s  de f l n i t i on .  So  EPA 's

9  de f i  n  i  L  i on  i s  se t  f o r  Lh  by  t h i s  i n  seve ra f

l n  r . - c n a r - l e  F i r c r  l h o  r j p c i e  i i ' \ n  I  l r l - p  h \ /

l 1  c l r i - L - L  s i t e  c o n f  l i . t s  w i t h  t h e  p l a i n  m e a n i n q

. 1  {  f  h a  r . r n - . j  r r n r n n e r l r r ' r  : c  r . s - . 1  i r  - h e

1 ?  r , - n r r  l : 1 - i  n n  A  r l r i l l  < i l a  i c  n n r :  n r . \ n F r l -  \ /

74  wh ich  i s  a  bund f  e  o f  m . ine t :a .L  r i gh ts .  A  d r i l l

15  s i r e  i s  a  l ocdL ion .

76 JUDGE STEIN :  f s  t he  te rm

1 1  " o r o o e r l  v "  ' ^ l e f  ' n c r - l  i  n  r h c  r e n r . l  a -  i  n n S ?

18 MR.  WINTER:  Your  Honor .  t he  te rm

19  "pnoper : t y '  i s  no t  de f i ned  i n  the  regu fa t i ons

20  tha t  we  found ,  bu t  i t  shou fc l  be  l ooked  a t

21  w i ]_h  r r=snec j -  t . .  t he  Ou te r  Con t inen ta f  She l f

22  Ac t ,  wh ich  Congress  spec i f i ca l f y  p r :ov ided
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r0

d i rec t i on  on  t he  l ease  i t se f f .  And  so  t he

n v ^ n 6 v r - 1 ,  f a -  * , , - ^ ^ - ^ s  o f  o c s  a c t . i v i t i e s  a t : e

t h e  I  e o s e d  b l o c k s  .  S o  w h e n  C o n g r e s s  d i d

O C X T  A  i r  u r : q  r r c , r r r  q n o r - i f  i r  r h . e r  j - h e

g o v e r n m e n t  w a s  t o  r e g u f a t e  O C S  a c t i v i t i e s  a n d

T r - \  . J r , : r n l  l a a - l  r i ^ h l  ' l i n n  r n

s p e c i f i c a l  1 y  d e f  i  n e d  a r e a s .  S o ,  a s  a n

a v r m n l a  a ^ h d T a c c  Q t  1 r  - l  r l . , r F  + h ^  l 6 a - a.  *  - - d L s u  L l r d L  r I | e  t e d > u  l S

t he  fo rm o f  au tho r i za t i on  fo r  exp .Lo ra t i on ,

d c \ / e l - r - m a n l  n f  m i n a r S f  I e S O u r C e S .  T h i S  i S  a t

/ + r  u : L  _ L J U l L .  r 1 :  c r e a t e o  I ' n e  e a s e  a s  I n e

t  r r n c l l  e  o f  l r . c r r  1  - i  n h l 5 .

l < o  w _ c  \ / , - r v  s n t r - i f  i , l  i nL U L r 9 r l = D r  v u l l  J P U ! '  '  . \

r ] e l  i n l f . r f  i n d  l - h a  n a n n , - n h i e  e n n n , -  , 1  f  l h . r e e

h r r n , - l l  a  n f  r  i a h l  c  e i . t  i  n n  t h r r  I  h o  I  a : < a

s h , r ]  I  h r -  . - r r r . l l  F  a v c c e d  i n r r

5 ,736  ac res .  Th i s  i s  42  USC Sec t i on  1336D1 .

S n  a n n n  r , - q q  n / - \ l -  n n  l  r r  d e f  i  n o r t  t h o  r r r n a  n f

r r - o n F r f  \ /  i  n t e r e s f  ^ -  |  h o s e  b u n c l l  e  o f  r  i  o h t s

h v  - e r r r r  i  - i  n o  l -  L e  , , - T ^ \ , . . . - ^ . ^ -  b u tY v v q r r r ' r i Y r r L

i i  a l q n  r - l o f  i n a d  i f  i r . a l l r r  r h ov v  !  J I l v ! r ' , v u r  r ) r  ! , , !

qeog raph i . -  s cope  o l  r haL  p rope rLy  _LnLe res t ,

11

L?

13

L4

15

l5

r'1

18

I9

20

2L

22
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I  wh i ch  i s  t he  l eased  b l ock .  So  i n  de f i n i ng

v 1 ^ ^ - r , , n  F - ,  ^ . .  - ,  , ^ n  d L  t h e/  P t  u } ] q L L y  ! e !  P u r  P U - r -  u r  r c a u f d L f , u .

3  d r i l t  s i t e ,  E P A  h a s  i g n o r e d  f u n d a m e n t a l

L  < l  ^  |  r . l ^ r r r  q l -  r r l - t -  l r r o  l h r l  f ^ n ^ y a  r - - . ]  i hL  , | . v

h  ^ r . r r r i n r r  - h c . l - i l L  s i L e  c o u l d  n o L  b e  l e a s e d

6  n Y a n o r  - -

JUDGE h IOLGAST:  How does  rha r

8  squa re  w l t h  t he  - -  f 'm  t h i nk i ng  o f  Pa r t  55

o  : n c l  f  h e  n r r - : m h  l F  I  o  |  - ^ s e  - 6 c l l l  I a l  i o u s  r t t

l 0  l - F r m c  o f  t r v i n n  -  + r - - ^  - ^ - " r - * i O n  O fL ! y f r , 9  L i , c  , c a u , o L

l ' l  Ou te r  Con t i nen ta l  She l  f  ac t i v i t y  ana loqous  t o

1 ,?  i t s  on - land  coun te rpa r t s  f o r  pu rposes  o f  PSD

13  ana lys l s .  How wou .Ld  . I ook ing  a t  i t  i n  t e rms

14  o f  t he  l ease  b l ock  l i l  LhaL  god l?

15 M R .  W I N T E R :  T h e r e  a r e  c e r t a i n

15  conLex t s  Lhe re  i s  a  l - ea l  segmen t  t ha t ' s  po in t

L1  o f  o r i gan ,  o r  a t  f eas t  t a rge t  o r i g i n ,  i s  pa r t

1 A  n f  t h a  l  e r a c ' r  * i n e r a f  f e a s e .  O n  t h e  o f f s h o l e

' 1  g  / - ^ n l - a v f  i l -  r c  l h p  < : m o  l h i n n

. IUDGE WOLGAST:  Wef f .  i s  i t  t he

7 -  s a n e  t h i n o ?  T h : f ' .  ' n r z  r r l o < l i o n  - n  
t h e

22  sense  o f  Lhe  em iss -Lon ,  i l  we ' r e  L r y i ng  Lo

20
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f o c u s  o n  t h e  e m i s s i o n  a c t i v i t y ,  t h e  e m i s s i o n

a r  t h i  s  t j m e  c e r t d i n - L y  i s n '  L  n e c e s s a r i l y

e r . ' 1 n r a l - h i  n n  u , i l h  - a  ^ / ^ -  ' n h i ^  - ^ a* -  r - € d  -  d  9 e u g r d p l . L - L L  s u . J p e  a S

a  f eased  one .

MR W I N T E R : I n  Ou te r  Con t inen ta f

a r r h ^ ^ r 1 -  r r +  <  < ; :  I  c  + h a ] -ch , r ]  f  r - j -  i  v i  -  r r  r " , , -  F  'Ve

g o  [ - r o m  L h e  s h i p ,  s o  C o n g r e s s  e x p  I  i  c  r  t  I  y

expanded  tha t  conceDt  to  25  m l les  f rom the

10

o r i - L . I sh i p  i  c se l f  .  So  Cong ress  has  a l  r eady

- a c . r f l r  i  - c d  i  r  r  c  r r t  t h e  S d m e  a S  o n s h o - L e . So

1 l t h e V  W a . 1 l - t r d  t o  m r ] v F  f  ^ t . ' : r - l c  r a r m i  r t  i  ^ n  h O L h

r  \ r r r F c  ^ f  f r n i  I  i t i a cI2

13 Bu t  recoqn lze  the  d i f f e rence  i n  an

a f  f  e h . 1 r , -  f : r - i  I  i  f  r r  l ^ ' e C a U S e  O f  t h e  n a t u r e  o f1 4

15 dr i f f i nq  i n  t he  oDen  wa te r .  So  even  25  m l fes

1 6  i q  n r = c c q q r  r \ /  l ^  a n . l ' l m  l l  n i  l h o

1 7  a c t i v i t i e s  t h a t  t a k e  p l a c e  a r o u n d  a  d r i 1 l

18  s i t e .  Th l s  i s  cons i s ten t  w i th  the  concep t  o f

1 g  , - r e a f  i n o  l h F  l e F s F . l  h l - - 1 ,  r . r h i  ̂ F  i e  f a r  l e S S

a n  i n  o e o o - a n h i  r -  s / - . n F  f  h a n  . l ' , r l -  2 5 - r n i  l e

2L h . r r r n . l ^  r \ /  a e  l - h F  n r . \ n a r F \ /  r h : l -  r e  l - ^  l - \ a

r o o r r l  a t  r . r l  .  S . )  r h F r e  i S  a  I u n d a m e n L a  l2?
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11

I2

13

1_4

15

16

L1

18

19

2A

27

22

d i  f f e r e n c e  b e -  w e e n  o n s h o r e  a n d  o f f s h o r ^

a c - i  v  i L  i e s  a s  C o n g r e s s  r e c o g n i z e c l  i n  L h e

s !  a t u c  e  .

J U D C I -  S T E I N :  B u t  I  ' m  a s s u m i n g  r h a L ,

. i  f  you ' r e  onsho ro /  you  own  a  p i ece  o f

n r . n F r i \ /  f h a i  n f l  o n  t h e r e ' s  a  f e n c e  a f o u n d

r h a  n r o n e - t \ /  F n . l  l - h  r +  h ^ l - ^ , - ' l . '  ^ l - a  - a h  ^ O m e

. , n r , ' \  l - h : r  I - t r  r r i l h a r r l  n , - ' m i e c i n n

n a n a - - 1 1 . .  ! , 1 - - " ^ -  . , h a n  r r . r r r , r +  i n  l h F . n e t L'  y  f  w r q  J  J U  ! u  f r r  L r r u  e P

sea ,  I  p resume  oLhe r  vesse l s  o I  oLhe r  sh - i ps

can  - -  a t  f eas t  i n  t r ans i t i ng  t o  ou r  a reas ,

,  t - ^ - ^  I ^ - - ^ -  . - l ^ *  |  +  ^ - ^ ^ 1 , , 1 ^  I  l ^ ^ ^ ^  . , ^ ^ ^ ^ lI n e S e  l e a S e S  O O n  t  p ! e u _ L * u c  L | | L ' 5 e  v v D i , c r S

f r om c ross ing  i n to  t he  sea .  Do  t hey?  I n

^  |  h , r y  \ , r n r . l q  i f  l h . - r p r <  r n n l  h o  r  r - n m n : n r r  - -

maybe  no ] -  She l l  - -  T  p resume they  can  sa i f  on

L h e  o p e n  w a l e r  i n  t h e  s a m e  a r e a  w h e r e  S h e l l

i c  r J r i I I i n a  T h o r r r r a  h ^ l -  h r A - l , 1 ' - l a z . l  h \ r  r - l . a +| , r u ) /  |  u  . . J u  I -  |  v l  L r i d L .

a r a  t h a \ r "

M R .  W I N T E R :  N o ,  L h e y ' r e  n o r

n r o r - ' r r d , = d  h \ r  f  l - a l  R  F  f  L : l -  ' 1 | | F . c l  i . . r .  l h e

e  r - n n , =  n f  1 - h a  ^ r / ' \ n a r f  v  i ^ l -  a y . a l -  i  n  a +  h o r

words ,  wheLhe r  t ha t  p - rope - rLy  i n te res t
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i n r - l  r ' ' l o s  t  r e  r i o h f  I o  e x c L u d e

I  h 6  ^ 6 ^ ^  r  :  n h  i  c  ] - r a r r n r ' l :  r r r  ^ f  r -  h a

n e c e s s a r i  l y  t t r -  r e l e v a n L  f a - L o r  i n  J o o k i n g  a t

whethe r  o r  no t  t he  emiss ions  shou fd  be

a g g r e g a l e o  t o  a  m a l o r  s o u r c e

1n  t h i s  case  i s r - l  e . a r l  r r  ] . h o

S h e f l  h a s  t o

b lock .  wheL  he - t  t haL  - r i ghL  i nc -Ludes  t he  r i gh r

o f  e x c l u s i o n  d o e s n ' t  g o  t o u a r d  d e f i n i n g  w h a t

I  h f  I  n Y ^ n 6 Y + - "  i  r '  . ,  - s L  i s .

But  i f  I  unde rs t  and

o the r  peop le  i n

1ease .  i sn '  t

l - h F  r ' i i - r h f  e  t h ^ ]

T h 6  r ' T . - r n 6  r I  \ r

l ease  b l ock  and

tha t  f ea  se

10

11

I2

T4

J U D G E  S T E I N :

you r  t yp i ca -L  I dcLo ry .  don 'L  you  essenL ia .L -Ly

d raw a  l l t t f e  c i r c .Le  a round  wha teve r  t ha t

- o : l ' r z  e r e  I n n k i - n  a l  L h er o ! L \ J L y  y u u  r E c ,  y  o , s  , v e F , . . 9  u L

emiss i ( . )ns  i  mr )ac t  bevond  tha t  f i t t f e  c i r c le?

I f  I 'm  co r rec t  - -  and  I  guess  I ' n  t r y i ng  t o

i i n r r r a  . 1 r r l -  k r h . l l h o r  l -  h , .  n i r n l o  i h p  ^ n . r l -,  - . . -  - - - - -  -  gous

c i  r c . I e  tha t  we  d raw Io r  pu - rposes  o f  t he

s i t ua t i on  we r re  dea l i ng  w i t h  he re  i s  t he  hu l l

n f  :  e h i  n  n r  I  h o  r ^ , h n l g  ] g 3 s s  b l o c k .  A n d  i t

q F , - n <  I  ^  m p  \ 7 r . r  t r  r e  r - o , r i  n . r  i  l -  |  s  1 - h t r  w h n l  e

f ease  b l ock .

13

2I

15

I 6

I ]

19

20

18
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M R .  L d I N T E R :  T h a t  I  s r i gh t /  You r

cou1d ,  ge t  backHono r .  I  wou fd  l i ke  t o ,  i f  I

i n t o  t he  l anguage  t o  show  why  i f  i t  i s  j us t

t h e  h n l I  o f  f h e  s h i r l  t h a t  c o n f f i c t s  w i t h  t h e

n l : i n  m , - : n i  n . r  r r F  l h o  r e n r r ' J  , a l . r u  l , a n a t r r : a t e

The  regu la t i ons  have  two

cons ide rdL  i ons  as  ro  whe the r  o r  no l  Lhey

s h o u l d  b e  c o n s i d e r e d  t h e  s a m e  s o u r c e .  T h e

F i r c t  i  i n , r i r r r  i t  l h a  n ' n n a r t r r  i q

10 r a n t  i n r r n r r q  T h o  c o r r - - t  I  -  - ,  I  T ' l- J n o  I s  a o J a c e n c y .  l n e s e

1 1  t w o  r e g u f a t o r y  w o r d s  h a v e  t w o  v e r y  s p e c i f i c

1? and  d i f f e ren t  mean ings ,  as  we  d i scussed  rn

ou r  Pe t i t . i on  fo r  Rev iew  and  th i s  Boar :d  needs13

1 4  t o  d e c i d e

15 Con t - i gu i r y ,  o r  conL iguous ,  suggesLs

T6 * h c  n r n r c . r - i e s  a r F  l n r r r - h i r . r  n "  q h a  r F  ^  . O m l n o n

71 l - ^ ' ' n . 1 , y , ,  . , 1  - * ^ ^ -  r i i  i - A h - \ r  i e  r j a t p r m i  n e , - l  h r r! !  q r r u o !  y  ,  o u J o L L , . . r  , !  r L L !

r a  a t  n r n v i m i r r r  T n  r - h i  h r r1B

1 q  r i a f  i n i n n  r h a  h n " n , - l : r r r  - <  t h a  z l r i l l  < i l l - <  - r

20  i n  o the r  wo rds f  t he  hu l l  o f  t he  d r l l l sh i p ,

2L F , P A  h a s  F s s e n i i : l l r z  r a n d a r A r l  l l ^ ^ l  - r . l n  I  i  4 u o u S

deLe rm ina t i on  o r  con t i guous  as  i L  i s  i n  t he22
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Y  o . r ,  r  I  : t  i  - n  e i n n n c r r h l , -  i n  f h -  l - n n t e X t  O f  t h e

n ^ l  i n  r - . . e i , . . 1 , . .  i n , r  r , r h c l  l - a '  l .  A . 1 1 t . ' ^ A  |  t r  [ h e

emiss ions  a re  two  seDara te  d r i l l sh i os .  I t ' s

r L v s i / - - -  r r  i m n a s . i h  -  f  n -  n - r a  d r i l l q L  i n  L o  b e

opera ted  w i th in  the  boundar ies  o f  t he  hu ] ]  o f

t he  o the r  d r i l l sh io ,  and  so  ! r ' hen  EPA took

r h i e  . l r - f  i  n i  r  i n n  i f  n a ^ ^  i t  n h \ : - i - a  |  1 . ,, L  y , ' y  r o , , l

imposs ib le ,  Log ica l l y  imposs ib le  fo r  EPA eve r

Lo  f i r d  t ha t  two  d r i l l sh i ps were  con t i guous

^ f  + l i 6  - a ^ , r ' l  r 1  i  n nl 0  a n d  r e a d  L h a t  l a n g u a g e  o u L

l  1  a n d  f o L  u s e d  s o l e  I  y  o n  p r o x i  m i  t y

I2 S o  b a s e d  o n  r h i s  a p p r o a . h  E P A  h a s ,

13 t he re  i s  no  wav  eve r  f o r  EPA to  f i nd  tha t  two

I 4 d r i l l c h i n e  : r a  / - ^ n f  i- . .  _  - guous

I * * ^ ^ ^ r l - i  1 i + - ,
a r L r P U - - - t u r a a  L y  ,

f  t ' s  a  phys i ca f

15

16 N o w .  t h e  s e c o n d  D o i n t  i s  t h a t  E P A

T1 h : c  n r a t r  i a r r <  I  r r  r a n r r  I  : r a r l  r . ) a q  a ^ i  i  r r i  f  r r  h r r

1 8  f o c u s i n g  o n  L h e  l e a s e  b l o c k  a s  t h e  p r i m a r y

1 g  r n e a n i n o  o f  n - n n o r l v  A n . l  l h i s  i c  l h e

20 document that EPA --  EPA submit ted some

2 l documen ts  i n  an  e f fo r t  t o  - -  i n  t h i s  case ,

f h o  n n e r : r i n n e  r ^ r , = r o  n n  n a i n h h n r i n n  l a : < e22
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b locks ,  and  EPA to l d  t he - * * r . l  ^ - - ' +  F l - - r
d P P r r L ' a , r L  L ' i o  L

A ^ - r , , - -  - l - ^ ^ ^  l ^ r ^ ^  h l n n l z c  , . , a r a  r n ' , 1  i n r r nl J \ : - d u s b  - | l L r b E  t c d 5 c  *  , " * - u s ,

o r  s h a r e d  a  b o u n d d r y ,  L h a L  r h e y  w e r e

- t  c . " , . 1  , r F  n d  r '  { 1 1  f  L  e  S a m e  S O U T C e

JUDGE STE IN :  Bu t  i sn ' t  l ha t

^ I + , . - r l  ^ *  f  - ^ + , . - 1 - 1  . ,
r l a L r u c 1 r r y r l i  < t  i  n n r r i  c h : h l  c  f  r n m

r r n , r r  h r i o F  ,  h i q  m n r n- . . . -  -  . r n g

so  we  haven ' t  had  an  oppor tun i t y  t o  fu f l y

10

d iges t  eve ry th i ng  t ha t ' s  i n  t . he re ,  bu t  wasn ' t

l h - e  r  n - q A  e "  i r t e r . e l  r l  i ^ - . i L i n  l ' 1 e l w F . a n  L h e

va r i  ous  d r i l - L  s i Les  t he re  t ba -  you  have  i n

i h i  s  n n - l  i r - r r l a r  i r . l - a n c e ?

1 1

I 2

13 M R .  W I N T E R : I  don ' t  be ] l eve  t he re

T4 i s  a  o r , . . = l - o r  i  n  -  o  -  r  a  I  a  t  '  n  n  c  h  i  n  l ^ e l w e e n  ' h e

15  d r i l l  s i t es .  The  l ease  b l ocks  Lhemse fves

I6 w F - a  . - r - \ .  j -  '  ' - r  r  r .  r  r q  , . n d  E P A  r e l e _ r e n C e d  L h e  f e a S e

b locks  i n  t he i r  con t i gu i t y  i n  de te rm in ingL1

l8 tha l  was  the  OCS sou rce .  The  more  impor tan t

n n i n r  r q  - h a i -  F . P A  l / - r o k e d  d L  L h e  b l o c k  i L s e l  t19

20 as  tha t  mean ing  o f  "b fock "  i n  de te rm in ing

2I ad iacen t  o r  con t . i quous  fand  use ,  I t  wasn ' t

22  l ooked  whe the r :  t he  s i t es  were  ad jacen t ,  bu t
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I  t he  f ease  b focks  t hemse fves .

2  JUDGE STE IN :  I sn ' t  i t  f a i r  t o  say

3  i n  l i gh t  o f  A fabama Power  and  i n  l i gh t  o f  t he

4  p reamb le  to  the  PSD . regu .La t i ons  tha t  we  have

5  some examp les  a t  l eas t  where  th ings  tha t  a re

6  f a ' r l v  f a r  a I n n r - r  i - l i  = f a r o n -  n l : c c e  n n  g

7  p ipe l i ne  tha t  EPA has  exe rc i sed  i t s  - -  wha t

B  i t  c fa ims  to  be  i t s  d i sc re t i on  to  make

9  case -by -case  de te rm ina t i ons  where  th ings

10  don ' t  make  sense  and  has  rea l l y  moved  beyond

11  j us t  a  l i t e ra f  de f i n i t i on  o f  " p rope r t y "?  A re

12  you  say ing  LhaL  t hey  don ' r  hdve  t he

13  d i sc re t i on  t o  do  t ha t?

I4  MR.  WINTER:  Your  Honor ,  i n  t h i s

15  case ,  EPA responded  to  the  A labama Power

1 ,6  dec i s  i on  by  i s su i  ng  requ laL  i ons ,  No \ . , i ,  EPA  i s

17  bound  by  the  p la in  l anguage  o f  t hose

- ,  h a s  t o  o i \ / e  e f f o c f  t o  a _ L I  o Ir E g u r d r  \ . j ! r ' L  L I I L U L

1 9  t h o s e  t e r m s .  I f  E P A  p r o v i d e d  s o m e  d i r e c t

7 O  o r r i c i , : n r - e  n n  i t s  i n l e n t i o n  w i t h  r e . n - - 6 1  1 a

2 l  t h i s  s i t - u a L i o n  i n  L h e  p r e a m b l e ,  p e r h a p s  i L

2 2  w o u f d  h a v e  t h e  d i s c r e t i o n  t o  t a k e  t h e
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1  in te rp re ta t i on  i n  wha t  cou .Ld  be  l he  p la in

2  l . r neuaQe  o f  r he  requ  I  a r  i  on .

4  spec i f i ca f f y  t o  seve raL  d i f f e ren t  scena r .Los

E  L - , . +  - . r . r  . l  ^ - r  ^ * ^ _ k  e n a c i f i ^ a l l v  i n  t h j Sr t , s o R  J P  r  I  r  L U  L ' ,

5  s c e n a r i o ,  s o  E P A  d i d  n o L  p r o v i d e  a n y  g u i d a n . e

f  r - \ n  i f c  r - r ' r . , i  a - r 1 n f l ] ] r ' \ t 6  r o n r r l . . f  n t v  i n L e n L i O n

B  a s  i t  r e f a t e s  t o  O C S  a c t i v i t i € s  i n  t l i e

9  p r e a m b l e .

l 0 JUDGE STE IN :  Bu t  - L I  f  ' r n  co r rec t  i n

i l  r r r r . l r : r e l -  : n , - l  i n n  f  h a  D q n  / 6 ^ , , l r l -  i ^ n a  i t r <  h o r o

72  no t  t he  1990  amendmen t /  so  i t ' s  no t  - -  . i sn ' t

13  t ha t  a  co r rec t  unde rs tand lng?  So  Sec t i on  328

14  d idn ' t  ex i s t  i n  i t s  cu r ren t  f o rm  a t  t he  t ime

1 5  l l - a  P q n  r J f ^ r . l : l - i o n s  o n  l h i s  n n i n  ( ' a m e  O u t ?L r r r r  I / v |  , !  !

f 4R .  WINTER:  Tha r  ' s  co r recL  .  And

1 ' 1  s . l  i -  l ' : f  c l n r . r f <  . , n  r  n ^ q i l  i n n  t h : t  [ p [  q 6 1 _ l 6 l

I 8  n o L  h d v e  h a d  a  r e g u  L a t o r y  i n t e n t  w i L h  , r  e s p e c l

1 9  1 - o  t h i s  s c e n a r i o  w h e n  i t  s h o w e d  t h o s e  P S D

2 0  r e g u f a t i o n s  a n d  i s  t h e r e f o r e  b o u n d  b y  t h e

7 1  n l a i n  l a n o n a r : F  r r f  t l ^ F  r e o r r l a t i n n e .  l t  E P A

2 2  w o u l d  f i k e  t o  c l a r i f y  h o w  i t  i n t e n d s  t o

16

Beta Court Reporting
www. betarepofting.com(202) 464-2400 (800) s22-2382



51

r egu fa te  OCS sou rces  i n  a  way  t ha t  con f l i c t s

, . , i l -  h  l -  F - t -  F l a i ^  l , - ^ , , r ^ 6  n f  r h a  r a n r , l - t  iw l L t r  L n d L  p l a L n  - L d n q -  
" - , - - - O n ,

i t  needs  to

the  OCS.  A t

r r . i c c r r o  i r i l -  r a n ' r l . a r  i a n  t n r

L h i s  p o i n - ,  E P A  j s  b o u n d  b y  L h e

^ l -  i . -  |  ^ .  F l r ^  / ^ ^ , ' l  r r  i ^ ^  1 - 1 - 1 r r  \ . , a  r . . " -d 9 c  L , r  I  | | c  L c g u r d L  r L r l  r r r d !  w c  r r d v -

i n  n l : l - a  N l ^ L r  n i r r o n  r ^ -  ^ l  i -  |
9 - v L r r  L r r d L  P r o f r r  f  d r r 9 u o v L

J U D G E  R E I C H : C a n  I  c o m e  b a c k  t o

' L ^ r F  a r F  n o  m e . f  n i n o f  r L

d i f f e rences  be rween  Des  L  -Ln  Dome and  th i  s

l og i cl 0  c a s e ?  M y  u n d e r s r a n c l  i n g  o f  L h e

11 r r n r l e  r  I  r r i  n n  r  h e  ' c  r i o r i  e i  n n  h o r o  i  q. .  y o u

I2 h r r r e  , r  d r i l l  e i t a  i -

i l  . l F - a r : h F s -  i - h r .  r c r  s  4

- r . a : l - a e  n . \  r - t r  e ^ r r r - a

l 3 n a r i  a r l  n f  1  i m o  r ^ , h o n

L4 you  bas i caL ly  do  no t  have  an  OCS sou rce ,  i t

15  rea t taches  somewhere  e l se  and  c rea tes  an  OCS

l r i  . r r a r r r h l r r  r  r ' { i  t f  o r 6 n r  ^ n -  v n , ,  m i a h r
I '  U  U

T1 :  r . r r r . r  r  r c  i  r  e  r r r  i  n n  n f  t -  h a  e > m o  ^ h a  h r r 1 -

t he re ' s  t ha t  d i scon t i nu i t y  t he re ,  and  i t ' s1B

19 - ^ - l  L ,  + l ^ - F
!  c a a a y  L ' r o L

c n , , J . r 6 e ] -  1 - ^20 t - h a  r  ^ d -  ^ r ' t ha t  i t  makes  sense  to

In  Des t l n  Dome,  you? 1  r Y r 5 a l  F h e m  q c n a r r r  ' ^ l  \ /

?? had  a l l  o f  t hese  we f l s  on  d i f f e ren t  f ease
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b locks .  Bu t  ds  I  . r ead  LhaL  aga ln  j us r

qu i ck l y  t h i s  morn ing ,  i t  seemed  l i ke  the re

\ ^ , ^<  - r  . - n r r ^n  n r  ^d r_^ f  i  / - \ ^  n l  A j -  f ^ - . r '  :  - / \m rnon

l . r v i nq  qua l - t e r s  p l aL  f  o rm .  And  I 'm  assum ing

I  h r l -  \ , ' . ' r r  r l i . l n r t  h r , r a  l h c  d i s r - n n l  i r ' r  i l v  1 [ 6 f

t he  OCS sou rce  ta l ked  abou t  t he re  where  the

p la r f o rms  as  we l l  as  r he  we l l s  i n  r hose

p la t fo rms  wou ld  rema in  an  OCS sou rce  even  i f

^ r . . - -  F i - ^ , , - ^  . -  , - S n r to  I ' v s , ,  d  y  9 L

opera t i ng .  So  i t  seemed  to  me  you  d idn ' t

have  the  now you  have  i t ,  now you  don ' t ,  now

you  have  i t  aga in  e lemen t  i n  Des t i n  Dome tha t

you  have  1n  th i s  case .  Why  i s  t ha t  no t

co r rec t  ?

V n , r r  L l n n n r  i n  ] . h i <

10

11

72

13

)-4

15

I5

11

18

19

20

2 I

22

M R .  W I N T E R :

t h d  r a ^ l 1 r  - r - i ^ ^ s  d i r e c t  u s  t o  l o o k  a t  i n

I  a r r . l s  o f  n r o - i m i  - 1 r -  t  h a \ /  , l i  r a - -  ' r c  i ^  I . ' O k  a t

w h e t h e r  i t  I  s  t h e  S a m c  n n F r ^ 1 - n r  u r h a l  h r - r  j l  r  5
" "

L h e  s a m e  i n d u s t - r y  c - L a s s i l i c a t i o n ,  d n d  w h e L h e r

I  h e  n r , . . n c r l -  i  e q  a  r e  r o n t  i  n r r n r r s  n  r  . r d  i a r _ , - r  L  .

So those  a re  the  re fevan t  f ac to rs  i n

r l o f  a r m i  n  i  n n  w h o l - h o r- . _ _ -  o r  n o L  L n e y  a r e
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' I  

: n n r r : n A f  e  T ^  r h i <  n r c o  i t ' <  r r ^ , - l  i e n r r r  r .  ' ' l'  g Y Y

2  l h a l  w e  h a v e  L h e  s a m e  o p e r a t o r  a n d  t h e  s a m e

1  i n . ] r r < t  r r r  c t r q q i f i - r t - i ^ h  i 1 1 ^ l -  r -I  d L  l u l l r  J u > L  d r  w d i  L l r -  \  d J c

4  in  Des t i n  Dome.  And  so  the  on l y  o the r  i ssue

5  a re  whe the r  t he  p rope r t i es  themse . I ves  a re

6  : , 1  l a r - r - n f  r r  - ^ n f j . f l r ( - ) | s  A n , ' l  l - h F  l , = a S e  b l O C k

7  tha t  you  have  p ro f fe red  tha t  EPA cons ide red

B  in  the  Des t i n  Dome p ro jec t ,  j us t  as  we  a re

Q  : v n n i n n  h o r e  i s  f  h r .  - , = o .  A l l -  h o ' r q h  i n  D e S t i n

I n  D n m e  t h o r e  r n r l /  l - '  ^  a  ^ h r v j h ^  ^ €  ^ r  - - f O I m S  O f

1 1  f  a r - i  l i l -  i e s -  |  h . s e  ( ^ l o n ' t  n o  t o  1 - h e  - e _ I e v a n t

1 )  r F , ' 1 r r l r j - ^ y v  r a r r r i r e m a n l q .  T h e  r e n r r i r e m e n r  i s

l 3  t h e  p r o p e r L y .  L h e  l e a s e  b l o c k .  c o n r .  i  g u o u s  o r

1 A  : d i : n o n l "  T l r <  - ^ r f 1 ; h r "  ^ l o . -  r +
L d l l l l y  e  l E d r  l L  >  L l l s  - d r L r E

15  ope ra t i on  as  t he  S IC ,  so  i t ' s  an  ana logous

16  s i t ua t i on .  Your  Honor r  desp i te  the  fac t  t he re

11  ma \ /  be  f i ne r  c l i  S t l nc t i ons  t ha t  a ren ' t

18  re l evan t  t o  ] - he  reo r l a l  o r v  . l e f  i n i t i on .
P  

- - a -

. ^ . . : -  " "  sho reo v  q v 4 f  r r  '

2 O  i n l -  o r ' n r e l - , f  i n n -  i s  l h e  o n l r z  o n e  t h a L  m a k e s

2 1  s e n s e  a n d  g i v e s  I u l L  e f f e c t  L o  L h e  r e g u - L a L o - r y

2 2  l : n r r ' r : n a  n f  h a t  h  I ' c n n t i  r n , - j  r r - n +
t 3 u J d u s r r u '

19
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t r P A  r -  ' . o , ' 1 .  t n  n r n r r i . l c  q n m , .  n f  j -  h F  j -  h i  n . r q  t O

' l { . l -  F - ' r , i n a  . r - \ n r  i , r | | r -  r c .  i '  I  h c  - -  l ^  . l a r a r m i n e

i - .  l r F  - . - n i i  n n n r r c  . a n ' - l  h a s  n o t  d o n e  s o  i n  t h i S

c a s e ,  h a s  r e a d  t h a t  r e q u i r e m e n t  o u t  o f  t h e

I e g u f a t i o n s .

JUDGE STEIN :  I  be l . i eve  tha t  you t re

ou t  o f  t ime .  Wha t  I ' d  l i ke  t o  do  i s  t o  f i nd

o r r -  w h e t  l - F -  r n \ r  o f  t l ^ a  i r . i J . ' o -  h e - r e  : . l r l i  - i O n a  LJ  e v Y ! u

. 1 r r a e l - i ^ n e  : t -  l - h i c  n ^ i ^ l  i . \ L r ' ,  i _ l -  r h L  ' : ^ l, . ,  -  r - - - L n L .  L r K d y ,  L n d n K  y O U f

Mr .  W in te r .  You  can  come  back  t o  you r  o the r

i ssues  i n  r ebu t t a f .  A t  t h i s  po in t .  I  wou fd

l i ke  to  hea r  f rom the  EPA.

I ' d  f i ke  t o  s ta r t  ou t  w i t h  a

n  A c l  i n n -  h e r - . r r r s c  r ^ r e  L , , r \ r e  l n f .  n f  / - r r r c c t  i  O n S

f n r  r z n t t  a e  \ / ^ , ,  n : n  n r n h : h l  r ,  I  a l  l  h r ,  l h o

^ 1 r a c l - i ^ ^ o  , r ^  |  v \ / i n o  l o  t r n r l e r s f  a n d  f h e

r e l  a t  i  o n s h i  n  l r e i w r . r . n  S e c t i o n  3 2 8  a n d  t h e  P S D

r F . r ) r  l , i  i . \ n e  h ^ L ?  t - h a c a  f i t -  t - ^ d a t - h a r  ^ r  I- n e y
3

' ' J o l ' i  f  i l  l . ) r - r e j - h F r  q n  i f  r r n r r  r - n r r l c l  s j - a r t ]

. , . +  , , 1 ,  r -  - L - - -  - . - - r  - - : t i n n  r r n r -  r ^ r n . r l . l  r l n  L ] 5  6L ' ' o L  c ^ P i d "

S e r v i c e .

M R .  Z E N I C K : T  - c r F F i ^ l v  - a n .  A s  I

11

L2

13

I4

15

15

I1

1B

19

20

27

22
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t h ink  was  c fea r  f rom the  b r i e f .  t he  pos i t ron

o f  t he  EPA Req ion  X  i s  t ha t  a t  each  l oca t i on ,

the  OCS sou rce  i s  a  d i f f e ren t  OCS sou rce ,  and

a l l  t ha t  t ha t  does  w i th in  the  mean ing  - -  and

i  f  r z o r  I  o o k  a t  . 5 5  -  1  3  a n c l  5 5 , 1 4  - -  i s  d i r e c t

t h a t  t h o s e  w i f l  b e  s u b j e c t ,  p o t e n t i a f l y ,  t o

PSD regu la t i ons  the  same ex ten t  t ha t  t hey

10

w o r r l d  h e  c  r h i c r - F  f o  t h o s e

f  h o r z  a n  t  h a  . . r Y A a n n n ' - l  i  n n

328A1  s im i l a r l y

q r r n n n q o . . l  i - ^  h t r  s r r h : F C I ]  t O

I  h a f  t h e . r  , v n r r l  d  l - o  , - \  n  t h e

o n s h o r e  a r e a .

r a n r r l : + i

onshore  a rea .

a I  a l - p <  1 - h ^ t  l  h o \ /  |  r e

the same degree

c o r r e s p o n d i n g

11

I1

I2

13

I4

15

15

18

L9

20

21

22

Both  Nor th  Shore  Borouoh  and  REDOIL

i n  < r r c h w d y  L r r a  L

u i i l h  r  h r .  n l : i n  l r n a l r n o  n f  l h r :

r c n r r l - r  i n n <  l l n r i o r  r h o  p q n  r o d , r l r f  i  / r r r s

\ 1  . 1 6 6 .  t h p  s f a r f i * o  n ^ i n f  i e  - ^ f  \ ^ I h r j -  f h e

source  i s .  The  end lng  po in t  o f  t he  ana lys l s

i s  a  de te rm ina t i on  o f  wha t  t he  s ta t l ona ry

sou rce  i s  based  on  the  de f i n i t i on  o f

h r r  i l  ' l  i n a  < l -  r r r / - l -  r r y a  f  : n i  l  i  I  r r  n r
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l n s ta l l a t l on

I t  i s  i n i h : t  n r  r l -  . ' f  I  h , r

. . 1 ^ € l  - . 1  r - . i  ̂ ^  + 1 - - +  . , ^ . ,L l c _ _ L t r _ L  _ t u r i  L r - d L  y u u  " l a v e t he  t h ree  c r i t e r i a :

same  S IC  code ,  o r

I t  i s  t he  agency '  s

con ron  a  wne r  o r  ope r -Lo r ,

- n l i -  :  . l '  I n l l S  n "  a r ' l _  a r : e n L  .

n a c i t i a n  f  h : l -  i n

]. ts 1,- -r
w a a ^  L r r !  u u 9

f o l  l  o w i n g  t h r o u g h  5 l  I  t 5 6 .  y o u

^  - * r  + L  t t  t h e5 a l ' L s  c r r r a a  y  r

de f in i t i on  o f  "OCS sou rce t '  has  no  d i rec t

L '  - r * ^  -  - - -  i c a t i o np s q !  f  r r 9  u , r  L , r o L  o F , P a

10 I f  C o n q r e s s  h a d  i n t e n d e d  - -  f e t  m e

1 1 n a k o  ^ l a : r  O r r r  n n . i l i g n  j 5 t ha t  t he

X  b r i e f  i s  t ha t12  pos i t i on  re f l ecLed  i n  Reg ion

13 t h e  r . e 4 r . -  - i  i n n  o f  I  h a  < l  i l  | . l a q  - - c  . r r h i e C t  L o

o  i  I  h a r  f  h F  i  n l  F r r ' \ r a l -  ; l -  i . r n  l - h a f  r r r - , r r  n r o f e- -  
" ' - ' - S S ,

I 4

15 bu t  t he  be t te r  i n te rp re ta t i on  i s  t he  one  tha t

I 6 R e n  i n r -  v  h e  c  n r t  ' ^ . l -  
h  ,

Had Congress intencled for:  the PSDI1

18 source  and  the  ocs  sou rce  to  have  the  same

n a n n : n / r  r h e r r  c n , r l d  h a . r o  - r F r \ r  a : q i r v  e f a L e d19

2A tha t  t o  be  the  case T n r ' l o o r ' l  r r  r n = l n n n r r c

2 I s i t ua t i on  w i t h i n  328 .  t hey  p rov ided  i n  328 ,

f  r m  c n r r r r  A d n  t  h . a l  l n r  l h a  n r r r n n < o <  n F22
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S e c t i o n  1 1 L .  " n e w  O C S  s o u r c e "  m e a n s  a  n e w

s o u r c e  w l t h i n  t h e  p r o v i s i o n . s  o f  t h a t  s e c t a o n

T h c r o r q  ! - r ^  r r - r l l p l  n . n , r i q i r n  c e r r i r n  - h . : t  a

OCS s  ou rce

even  i f  i t

c o n s t i t u t e s  a  P S D  s o u r c e .  A n d

h a d  t h a t  s t a t e m e n t  i n t he re ,  t ha t

wou ldn r  t

t o  . Look  more

an  OCS sou rce  i s  a PSD sou . r ce ,  i t

no t  you  navel -  , - l  I  \ r ' . 1 r  r ^ r h r - ] .  h l - r  n r

h r n - d l  v  a t  L r o  i s s r r e  " ' - t h e rL r r  d 9 9 r E 9 d L

- i L  w a s  a p p r o p r i d l e  L o  l o o k  o c r o s s  d r  i l  I

10  s i t es

1 1 J U D G E  R E I C H : C a n  l  u n d e r s L a n d  L h e r r

1 2  t h a t  i f  - -  c a n  y o u  h a v e  a  s t a t i o n a r y  s o u r c e

1 l on  you r  PSD tha t  i s  sma f le r  t han  the  OCS

source  ?1 A

15 MR.  ZENICK:  Tha t  i s  sna l l e r  t han

I6 t h e  O C S  ? I n  t e rms  o f  em iss ions  o . r  i n  t e rms

71

1B J U D G E  R E ] C H :

19 M R .  Z E N I C K :  Y o u  c o u l d

20 v n r r  r o r r l c l  n o l - r . n l -  i : ' 1 \ 7  h r \ r a  :  e i n r r l o  . r e n e r a t o r

2I t ha t  has  su f f i c i en t  em iss ions  such  tha t  i t

22  wou -Ld  exceed  t he  ma jo r  sou rce  - -  be  a  ma jo r
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P S D  s o u r c e ,  o r  a s  - -  y o u  c o u  d  h a v e  a

genera to r  be . Iow  the  ma in .  You  cou ld  have  a

g e n e r a L o I  r h a r  f e e d s  i n  t o .  s a y ,  p o w e r  a

sma l .L  town  o r  someth ino  f i ke  tha t ,  and

phvs i ca l l v  t ha t  cou fd  be  sma l l e r

J U D G E  R E I C H : I f  w e  c o n c l u d e d  1 n

f ^  \ ' ^ , , v  : r ^ 1 r h a ^ l  l - h o
L v  l v ut h i s  case  tha t  con t ra ry

OCS sou rce  i s  t he  d r i f l i nq  sh ip  eve rv  t ime  i t

at taches, that not each attachmerrt  is

10 d i f f e ren t  OCS sou rce ,  how ,  i f  a t  a f1 ,  wou fd

tha t  a f fec t  t he  ana lys i s  t ha t  you  do  o f

sLdL iona ry  sou rce  unde r  Lhe  PSD regs?

11

I2

13 M R .  Z E N ] C K : I  d o n ' t  t h i n k  t h a t  i t

L 4 wou ld .  The re '  s n n l  h i n a  i n Sec t ion  328  tha t

the  two  te rms  a re

n a a c  c n o r i  f i  c :  l  l  r r

new sou rce  and

15 e r r r e  t h : r  a ^ r  P q n

L6 e q u a l .  A s  I  i n d i c a r e d ,  i t

T1  ind i ca te  so  fo r  Sec t i on  111

1 R  a v i  c ]  i

19 J U D G E  R E I C H : ( n  r r n , r t v o h r < i n r  l  l r r

2A ' . r r  t h i n n- d y , , , 9  L  r I ! - r ^ r  - ^  t  r \ ? i  n f l  t ^

regs  app . l i ed ,

re levan t  whe the r

2L d e L e r m i n e  h e r e  i s  h o w  L h e  P S D

) )  i r ' c  r o : l l \ '  ^ ^ r  ^ ^ F r  i ^ ' ! 1 - r ' l 'r ' y I l v L F 4 ! L l U u f , d l l y
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1  we  fook  a t  t h i s  as  a  s ing le  OCS sou rce  o r

2  mu l t i p le  OCS sou rces .

MR.  ZENICK :  I  t h i nk  t ha t  t he

4  c l eane r  cases r  ce r t a i n l y  i f  you  l ook  a t

5  Lhose ,  sepa ra te  OCS sou rces .  Bu t  i f  t hey  a re

6  cons ide r .ed  to  be  even  a  s ing le  OCS sou rce ,

7  tha t  does  no t  i n  and  o f  i t s  t e rms  d i c ta te  the

B  ou t come  I r om PSD -

JUDGE STEIN :  Am I  co r rec t  i n

1 0  u n d e r s t a r d i n g  r h a t  y o u  w o u l d  a g . r e e  L h a L

1 1  S e c t l o n  3 2 8  a l l o w s  f o r  m o r e  t h a n  o n e

1 2  i n f e r n r e t a t i o n  o f  w h e t h e r  t h e  s o u r c e  i s  t h e

l 3  d r i l l s h i p .  y o u  k n o w ,  e a c h  a t t a c h m e n t

1 4  c o n s i d e r e d  o n e  s o u r c e  v e r s u s  t h e  w a y  y o u ' v e

' l q  
i  h l  a r n r a t a / l  i t "

I 6 f 4 R .  Z E N I C K :  T h e  p o s i t i o n  s L a t e d  b y

I 1  t he  Reg ion  was  tha t  i t  was  no t  a  ma t te r :  o f

18  Chev ron  I  t ha t  t hey  were  i n te rp r :e t i ng ,  i t  was

19  Chev ron  l l ,  sub le - t  Lo  mu lL i p l e

20  i n te rp re ta t i ons .  I  t h ink  i t  was  ve ry  c lea r

t 1  f r n m  r h a  d [ a e r i ^ h r  + ] r - +  , , ^ , r  ] r - . r  € 1 yy L / u  , ' d u  , u '

22  pe t i t i one rs .
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JUDGE STEIN : Has  EPA eve r

i n l 6 r n r F t o . t  - -  r r n r r  L , n a u r  h r i  ^ r  t - ^  t h i e

^ -  - F  l  ^ , , 1  - -  ^ - ^ ^  L . -  |  L - ^  -  l ^ ^ ^ ^  - ^
P a  L  L  '  u u

i n s tance  wh , - re  Lney  i nLe rp reLed  a  d r i  I J sh ' p

a t  -  n a r _  i c t t ' a r  s i - c  - ^  l r e  r h e  q ^ ' r - - a  . \ r  i s

t h i s  t he  f i r s t  i ns tance  where  the  EPA has

done  tha t  ?

M R .  Z E N I C K :  W j t h o u L  r e a l l y  k n o w i n g

t h e  d e t a i l s ,  I  d o n ' t  k n o w  t h e  d e t a i f s  o f  a l l

^ a  h -  ^ . c  - - . ,  r n i . s  t h : t  I L e ' t  I  a v e  b e e n

j  s s t t e c l  .  A n , ' l  . t r f  i  i  i . r n e r S  C i t e  t w o  d i f  f  e r e n t

a w : m n l a e  l - h -  D a ^ i n n  l \ /  a v : m n l o  U h i n h  u r o  i r r < l- , ' " ' . ' t - '

s A \ ^ /  i h i q  m o r n i n n : n d  h a v e n ' t  h a d  a  C h a n c e  t o

a n n l \ / z e  V A I  e n i _ l  f  h , - r  j -  h F l /  a l  c , - \  r o l \ r  ^ n  I h e

n r e v i o | | s  n e - m ' t l - i n ' . r  o f  - h e  K U L L U K  u n d e r n e a t h

t h e  m a i o r  s o r r r . F  n r o y f 5 f 6 n .  T h i s  l s s u e  w a s

n . , r  r A : / - h a , , l  l h a r a  n n r  i q  i t  n o n o < < r  r r r

b e c a u s e  i t  w a s  a  m a j o r  P S D  s o u r c e  b a s e d

t h e  e m i s s i o n s  f r o m  a  s i n g l e  l o c a t i o n .

J U D G E  S T E  I N :  O k a y .  |  ' d  I  i  k e

on

t o

a . s k  s e \ / e r a l  o D e s f  i  o n . S  a b o u t  t h e  5 0 0  m e t e r

f i m i t a t i o n .
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M R .  Z E N I C K : Y e s f  Y o u r  H o n o r

JUDGE STEIN :  And  i n  l r a r t i cu ]a . r ,  as

I  r e a d  t h r o u g h  t h e  R e s p o n s e  t o  C o n [ n e n t s  a n d

t h e  S t a t e m e n t  o f  B a s i s  a n d  b r i e f s .  I  s e e

r l i f  f  c r r . r t  l -  h i n r q  i n  . l i f  f  a r . ' r |  n l  - r - a e  : n d  I

wouf  d  ] l ke  t . o understand vrhat is i t  that EPA

m a k i n o  l - h e  d F f ^ r m i n a t i o n  a S  t o. r e f i ed  on

500  me te rs

a n

10

MR.  ZENICK :  Yes ,  You r  Hono r .

a ^ r r l . l  I  n l e - < o  < l i r l -  l - "  i '  - l  l - " i - ^  r a  m - ' -
r / f  - r r !  J L a r  L  r r y  J u r L  L r y r " g  L U

1 1 c l  i  ' 1 h r  n l : r i  t i c : t -  i a n  r r i r h  r o < n o r t -  1 - ^  t l - , a. ' -  way

r h e  R e r r i n n  X  c l i d  i t  <  r n a l \ / c i <  h p r a ?  T h a1?

13 P a n i  a n  : n t r r r ' l  l  r l i  n

conc luded  tha t  i t

t he  f i r s t  i ns t  ance

I 4 w o ' '  l  d  h , =  - r n n r ^ n r  i ^ t c  L O

15 de te rm ine  tha t  t he  s ta t i ona rv  sou rce  fo r  PSD

l 6  n r r r n . e . r q  l " ' a r r l r l  h a  f  h a  . i r i  l  l < h i n  i l -  e a l f
P  

I  L J L

) . 1  w i l hou t  t he  500  me te r  zone .  And  tha t  i s  we

1B fook  a t  page  59  o f  t he  Fesponse  to  Conmen ts

1 q  n n  I  n  n r a a  { i O  I  l - ' ^  ^  1 r  , ^ "  , - } .  ^ a  i ^ ^,  | | e  p d r d g r d l J t l  9 u L r q  a C f O S S

2A l h z l  i +  i  i ^  r r , r  n 1 r . n r ^ n h  u r h , ^ r o
F r c r ! u Y ! u y _ r  ! v . r r ! L

2I i r  r ] a c n r i l - ' a c  r - , h ' ,  i l  "  ^  i . r  F,  r u E -  w , , y  a F / P r L , I J r r a L \ :  L r J

cons ide r  t he  l nd i v idua f  d r i l l sh ip  to  ac tua l l y22
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1  be  the  OCS sou rce .

A n d  i n  r ' { n i  n a  e a  r  h a r r  r - l i e a r r < e

3  c o m m o n  s e n s e  n o t i o n  o f  a  p l a n t  d o e s  n o t

4  s u p p o r L  a g g r e , : l a t  i o n  i n  w h i c h  n o  e m : s s : o n

5  q a t h e r i n g  a c l  i v i r i e s  o c c u r .  E v e n  i f  t h e y

5  w e l e  i n  t h e  s a m e  b o x ,  t h e y  w o u l d  b e  l i k e l y

7  s e p a r a t e o  b y  a  n u m b e r  o I  m i l e s ,  T h e y  d o n ' t

I  s h : r e  :  n h r r < i  n a l  r - n n n o n f  i  n n  ^ n . l  f  h a \ . '  ^ r , 3  n . r f

9  d e p e n d e . l L  o n  e . i c h  o t - h e r .  T h e r e ' s  e v  i d e n c e

l O  f  r o m  l h e  - n n l  i r - : h 1 , .  i  n t a r n r , - r : l -  i . \ n  l - h a

I I  has  done  be fo re  phys i ca l  connec tedness  and

1 ?  i  ̂ r l c n e r r - l c n  - a  ^  r c  ' m n o r  r  a l -  + - c l  o r  s  i n

1 )  i r a c e n  d e t a - m i n a i  : o n .  I n  L h eI  E o L  j , ! r , 9

14  f a r s t  i ns tance ,  t hey  de te rm ine  t ha t  t he  d r i l f

l 5  s i t e  i Lse i t  wou ld  be  app rop r i  a te .  They  have

15  a  - reques t  i n  f rom She f f  t o  i nc fude  a

L7  500 -me te r  zone  a round  t he  sh lp  i n  o rde r  t o

18  accommoda te  ce r ta in  l oca f  a i r  quaL i t y

a  c r  ' r r  ^ - i  f  i n :  I  t , ,  s h F l  I  e F n t  a n  e _ m a i f.  J y !  y ,  l r r r r r  r L r r L

l O  a n . i r - J A q - i n . r  t  h a l  i  F  ' h e  l r ^ r n  c h i r <  r ^ r o 1 g

2 I  o D e r a t - i  n o  w i t h i n  5 0 0  m e t e r s  o f  e a c h  o t h e r  a t

? ?  { = v , t . l -  l  v  I  h p  s : . n e  I  i r r e  f  h e r e  w a s  a  n o t e n t i a f
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L2

t0

11

13

1 4

15

16

I 1

21.

N A A Q S  v i o l a t i o n  f  r : o m  t h e  c o m b i n e d  e m i s s i o n s

o f  t h e  t w o  w i t h l n  t h a t  c . L o s e  a  p r o x i m i t y .  S o

t h e  R e g i o n  b e f i e v e d  i t  w a s  r e a s o n a b l e  t o  g o

a h e a d  a n d  d r a w  t h e  5 0 0 - m e t e r  c i r c l e  a s  a n

, . , - l ' 1  : l  i . r n F l  r i r o - r r r j -  i , 1 n . t  r \ /  n F : q ) t v F -  e - . 1  l - h a t r S

re f fec ted  i n  t he  a i r  qua l i t y  conce rns  l i ne

t h o  r e e n n n e i  v o  r - n n m , . n l g'  L ' d L  o P P q o ! r  L , , E  L c r P u " o

t ha t  was  re fe r red  to  by  counse l  f o r  No l th

e h n r o  R n  r n r  r  a h

JUDGE STEIN :  Bu t  doesn ' t  EPA s ta te

o v n  r a q < ' ' /  r n  l h F  o 6 c n c l r q F  t r - l  C o r r . n F n f  s  t h a t

wi th i n  500  me te rs  i t  i s  con t i guous  o r

; '-'l i ^ -l.n l- 
"

MR.  ZENICK :  The  resu f t  o f

ac l on t i nc  - -  i t  d i r l  no t  be f i eve  t ha t  t ha t  was

" t a i - a S S , t f  V  . r S  r c f  l 6 c t  p , _ l  l - , 1 /  s l - a i  i n n a r V  q / \  f c e

a n : l  r . . < i  s  r ^ r h i  r - h  r a < r r l l 6 6 l  i n  t h e  C o n C l u S i o n

t ha t  t he  i nd i v idua f  d r i l l sh ip  i t se f f  $ ;ou ld  be

i - F ^  - l -  a + r ^ ^ r  r n a  h o r : r r < a  1 4 ^ r ' l  ld P P _ L ( J P ! f  d L c  - L . 1  L - L L ' L r c r  J  r v u  I

r h o  l - r l i l r i i n a  e f  r , 1 - l , , r a  f r n i l i l r r  a r
' . . - , . ' Y | c l j v i

i n sLa . l l a t i  on  de f i n i L i on  geLs  Lhe re .  I n

: d d  i n , r  r h a  5 O f l  m a l  a r  <  f  h a t r  h : <  i n . 1  I  r r

1B

19

2A

22
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10

. c . e r r t e d  i r x l -  c n . l i  n . i  j -  h a t  o u t  b e c a u s e  o f  a a f

4 t t : - i t 1 '  - . \ " 1 . p r  n e  a n d  s r \ / i n .  l h . i l  n i v a n  f h e" l - *  ,  '  1

T A . r r r e a l e  t r n m  f h o  ^ , ,  ^ 1 - ^  h  F  . ^  A ^ l r_ . . _  - - L  p l a n L  L I I d L  w c  ! e r _ L e v e

r n d  i -  - r . i F r  l ^  n r o v i d e  a d d i r i o n a l

n r 1 l  6 . 1  i ^ n  w F  j - \ i n k  i - t s  r n n - . \ n - i : - , -  f n  d f a W

t h a t  w i  d e  r  c i r c - L e  d n d  c o n s - i d e r  d n y r h i n g

w i t h i n  t h a t  c i r c l e  b e  c o n t i g u o u s  o r  a d j a c e n t

1 - l 1  r  F , r  j - h A  p S D .

JUDGE STEIN :  Fo r  pu rposes  o f  ou r

dec i s i on  i n  t h i s  case ,  t hen ,  s i nce  t he

p a < n ^ n c ^  1 . ^  . ^ m m ^ n f c  a s s u m e d  t h a t  w i t h i n  5 0 011

72

13

T4

15

I6

7 l

1B

19

20

2t

22

mete rs  was

con t inue  to

c n n r i  n r r n r r <  - r  > d i i - A h t  < h n r r l r l  u a

unders tand  tha t  t ha t  re f l ec t s  the

r e  n a e i  t - i  a n  n r  i  e  r  h o  r a a n n r r  a h > n' . * . g rng

i  I  q  r o  e n ^ h  c A "

M R .  Z E N I C K : I t ' s  no t  chang ing  i t s

n . s i l i n n -  C e r t a i n l \ / -  j - h F  e : n a  F r : l r u c i s  1 1 , u ,

i r r s l  i i i t r r ' l  I h c  d r i  1 l e h i n  i t e a l f  r ^ r i f h  n n

a d d l L i o n a  I  d  i  s r a n c e  c o n s t i f u t i n g  t h e

s f r t  i n n a  ' . r n r l r l  l - r o  a n r r : l l r r  t r r . e  i f
l  

I  I  q v

you  wen t  ou t  500  me te rs ,  a f though  the  Reg ion

d id  no t  t h ink  tha t  t ha t  500  me te r  boundary
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1 r ! - r  r _  D D d r  y  .

J U D C E  S T E I N :  l s  L h e r e  a n a l y s i s  - -

3  I 'm  so r ry .  Jus t  one  momen t .  I n  t he  reco rd

4  o f  t he  fac ts  tha t  suppor t  some o f  t he

5  s ta temen ts  you  quo ted  me  on  page  59 ,  a t  no

5  t ime  do  lwo  d r i l l sh i ps  sha re  a  phys i ca l

7  connec t i on?  A t  no  t ime  i s  one  d r i l l sh ip

B  dFpenden l  on  suppo rL  o f  one  ano rhe r?

M R .  Z E N I C K :  T h e r e ' s  n o t h i n q  i n  t h e

1 0  r e r - n r d  f  . )  q r r a l a r F < i  I  h e r  r  h , - r r  c r r p r  : r c

. r ' r  ' F r - , a r r r  r a  ^ ^ .  - ^  f  c  b e  a t  d i f  f e r e n t  d r i . L 1  s i t e s

1 2  a t  d i f f e r e n t  t . i m e s  d r i 1 1 i n q .  T h e r e ' s  n o

1 3  i n d i c a L - i o n  i n  L h e  r e c o r d  L h a L  L h e y  s h a - r e  d n y

1 A  n r  n r - l r r r - r q  h a l u r a a n  f h a  l - L r ^  ^ f  l h a m  l h ^ l  l h a r r

15  sh i f t  c rews  be tween  the  two  o f  t hem o r

1 6  a n r u f  h i n o  o r s e  ' h a L  w o c r l d  C o n n O t e  l h e  t  v n e s  o f
" "  j  

" "

1'1 . . \mm.n |  \ rna< . r f  COnneCt iOnS that  We f  OOked at

1 B  i n  n r e r z i  o r s  P S D  d e t e r m i n a t i o n s .  D e f i n e d  t h a t

l 9  t h e v  w r . r e  l - o n {  i n , , - , r q  a r  : r - t i : - 6 n l  l - \ : S e d  O n

20  those  comments ,  t he  comments .

J U D G E  S T E I N :  T h e r e  w e r e  a  l o t  o f

22  conc lus ions  s ta ted  i n  t ha t  pa r : t i cu la r  sec t i on

2L
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o f  t h e  R e s p o n s e  t o  C o m m e n t s ,  a n d  I  k n o w  t h a t

t h e  B o a r d  h a s  s e v e r a L  q u e s t i o n s  a b o u t  w h a t

r i  r h l -  h c  i r  r h o  r c c o r da r r a r y - r r  r y - E r  ' . ' . r ' . L  v L

l  h A i  1 r n . . l c r  I  i  F  I  h - < . -  D a . r t . i C u 1 a . r  C O n C . l u S i O n S .

M R .  Z E N I C K : A s  f a r  a s  I ' m  a w a r e r

i t ' s  based  on  t he  wav  t ha t  we  unde rs tand

t h a l  l  I  t  i n n e  l - n  h a  r h : l  ,  h a r /  L ' i  l l  ] . r " ^J P ! '  o L  - r r L ]  4 _ - f  r r o v | -

f h p  j -  r ^ i -  r l  r i l  I c h i n <  n r r r  r " l r i I I i n ' 1  . l l -  q a n ^  r  - '  ,
L  - f J r - f P J  9  

q L  J l P u r q L q

f o c a t i o n s  a n d  t h a t  t h e r e  w a s  n o t h i n g  i n  t h e

10  . r eco rd  ro  i nd i ca te  rhdL  Lhey 'd  have  any  t ype

11 n f  o v l - h . e n - r o  h p  ' , ' a a n  I  -  . ' "  " ' d  n O LL  1 r <  y  w u u f

l r e  s h r r i  n -  a n \ . r  d n o c  n n r  n r n d r r n c  -

n r n d t t l - r  r  h r l  ' <  < h r  r  a . - i  L ,  i  I  h  i n ^ r  h o r  n n o

t h e - r e ' s  n o  i n d i c a t i o n  t h e y  w o u l d  b e  s h a r i n g

72

13

15  c rews  i n  t he  reco rd ,  even .  The re ' s  no th i ng

1 ,6  i n  t he  reco rd  to  l nd l ca te  tha t  t he re  a re  the

1 ' l  I  v n 6  ^ €  i  n r a v n a ^ a - . 1 ^ - ^ i  - -f , r I  q  '  u c P s r r q

18 JUDGE STE IN :  Bu t  t he re ' s  no

I9 a n a f y s i s  w e  c a n  l o o k  t o  i n  t h e  r e c o r d  w h e r e

2 n  F . P A  r ^ , r  n l  c  r ' l o r ^ r n  r -  r h c r , ,. - - ,  v ' J u  I L  r -  L " ! r

2 1  a r r i v e d  a t  t h e s e  c o n c l u s i o n s  t h a t  a r e  i n  t h a t

? ?  n , f  r f  i - l r l f , r  n r r \ \ / i c i - -  ^ €  1 - h 6  P a c ^ ^ n c a  L O
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Coflunents

M R .  Z E N I C K :  T h e r e ' s  n o t h i n q  b e v o n d

l - h a  Q a c h - n c o  !  . r  a ^ m m . "  -  -
v I .  v r . -  !

JUDGE WOLGAST:  To  go  back  to  you r

r = * , a n n l e  o f  i I  h p  r - l  r i l l s h r n q  w , = r , .  w i - h i n  S o n e

n r o x i m i t \ /  t o  e a c h  o f h e r  t h a t  t h e r e ' s  s o m e

p o t e n t i a . I  f o r  a  N A A Q S  v i o l a t i o n ,  I r m  n o t

r r n r i a r e r : r - l i n n  h r - ' ^ '  t h e  5 0 0  m e L e r  a S  L h e  o n l v

10

a a a a r r n h i .  r a a t - r i n t  i n n  n r o c , r n n n c o c  l h r r. - . -  -  you

won ' t  have  t ha t  scena r i o ,  o r  gua rds  aga ins t

r t11

I? M R .  Z E N I C K : The  in fo rma t ion  tha t

13 I h e  a r - r e n r - v  h , : d  r r - r r -  i v e d  ' h r '  I h F  q l ' i n s  a f e  a l :

I 4  l e a s t  5 0 0  m e t e . r s  a p a r t ,  t h e r e  w o u f d n r t  b e  a

15 NAAQS v io la t i on

acknow.Ledl les in

f n r  l - h o  < h i n q  l - ^

b e c a u s e  N o r t h  S h o r e  B o r o u g h

15 i t - <  l - r r i  o f  i r r e  h ^ i  n . - - i l - \ t ^
P v J r r u r s

I 1 r l n F r . t - F  r , r i  . r h r  n  1  2 0 0  r n 6 a g r 5

18 o f  each  o the r  because  o f  t he  ancho . r s .  One o f

19 t h e  s h i p s  h a s  a  5 0 0 - m e t e r  a n c h o r  f e n g t h .  T h e

o t h e r  o n e  h a s  a  7 0 0 - m e t e r  a n c h o r  l e n g t h .20

2I T h i s  i s

a n c h o  r

no l  Lhe  t yp i c . l  - Leng th  o t  a  sh ip

22 r r ^ , ,  l - h  i  n l z  n t  T h o r r r r o  ! - r , , -  I  I  \ . '
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f loa t i ng  anchors  tha t  a re  ou t  t ha t  a re  more

' I  
i  k , .  I  o n n  I  i n o s  n '  , r  c n i  c l a r r . r o h  l  I  i  f ' a \ /  W e _ f e

i n  any  c lose r  p rox im i t y ,  you  wou fd  ac tua l l y

h a v e  j - a 1 f l -  i n c  o "  h e  a n c h o r s .

JUDGE WOLGAST: A n d  w h e r e  i s  t h a t

h r ^ . 2 i m i | \ . '

wou ] -dn r t

i  f  f h a \ . '  . - 1 . \ n r I

f h - . +  \ 7 ^ , r  i r r c ] .

/ 1 n , . r . a l - e  \ ^ ? i f  h i n  l - h c

be  an  emiss ions

re fe renced  tha t  t he r :e

v i o l a t i on?

10

MR.  ZENICK:  The  i n fo rma t ion  i n  t he

r r . r - a r e l  s i m n l  r r  i  n d i  r - : l q s  t h a t  O u t S i d e  O f  5 0 0

11 m e t e r s ,  t h a t  t h e y  w o u f d  n o t  h a v e  a  p l o b f e m l

t h a t  t h e  i n f o r m a t i o n  w e  r e c e i v e d ,  t h e

a n a l  v s i  s  w e  r e r : e i r r e d  f r o m  S h e l l  i n d i c a t e d  i f

t h e y  w e r e  p a s t  5 0 0  m e t e r s ,  t h e r e  w o u f d  n o t  b e

I 2

1 l

L 4

15 , r  r r . , l  e n l  i a l  n r a l _ r l  i . m  l f  r  h p \ /

n F t  6 , r c  . z n r r  h + r a  >  n O L e n L i d l

JUDGE WOLGAST: And

were  1n  500

prob lem.16

L1 where  i s  ] -ha t?

a t  Exh ib i t18 MR.  ZENICK:  Tha t  l s

19 f .J  z

20 J U D G E  S T E I N :

a n  a n a f y s i s ?

l , i h a t  i s  E 3 2 ? I s  t h a t

2I

22 M R .  Z E N I C K :  ] t ' S  a n e - m a i f  f r o m
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c h F l  I  i r d i r - : r ' i n , r  t h - r  ,  h a  - n : l r r c a <  r  h , a i  I h o \ /

had  conduc ted  i nd i ca ted  tha t  t ha t  was  where

they  - -  t he  ADC d id  no t  do  an  i ndependen t

ana l ys i s  o f  t he  po ten t i a l  NA i \QS  v l o fa t i ons

because  l t  i s

m ino r  sou rce

n / \ l  "  a r r r r :  r o d  I  r l  . i . \  s O  U n d e r  L h e

n o r m i  - t i  n o  r o o - r i  - a m a n t S .  I t ' S

on .Lv  requ i red  to  make  tha t  de te rm ina t i on  on

sou rce -by -sou rce  bas - i s ,  and  s i nce  i L  had

a l  r ca r l r r  r l e i , . rm in^d  -ha t  t he  i nd i v i dua l

10  d r i l l sh i ps  a t  t he  i nd i v i dua l  d r i f l  s i t es  h re re

11 l - h o  q n r r r n o  i t  , . , r - n r -  r a . n -  i  r e . l  . n  r - o n s  i , l e t

t he  t ' o ta l  sum o f  d i f f e ren t  sou rces  l oge the rT2

.  ho  l \TA  An  qi  u a  L  L r r 9

L 4 J U D G E  W O L G A S T :  A n d  a r e  t h e

l 5 c a f c u l a t i o n s  u p o n  w h i c h  S h e l l  r e l i e d  i n c l u d e d

i n  t h e  r e c o r d ?I 6

77 MR ZENICK:  No ,  Your  Honor

18 ,IUDGE STEIN: Just one more

r - ^ r  . i  ̂ . , ^  . l  -1 9 d , r a < t  i  n n  n n  l -  h i  q

Pcrg  E lJ r

e r r r <  h a r r n n r l  + h  i  <

500  me te rs

20 l l ^ c  R c q n n n q o  o  f n m m e n L s  - L L

. l  i e l -  , a n r - F  m h F  a F e n / \ n S e  L o2I

22 Comnen ts  ac tua f f y  says  500  m i  l es  - -
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M R .  Z E N I C K : W h i c h  i s  d n  o v e r s  j  g h  t ,

I  guess

JUDGE STEIN : - -  wh ich  assumes  you

mean t  500  me te rs , d r i l l sh i p  i s  no t

, t n * i - i r - l t , . d  t o  h a r i e  e r  i m n a -  n - , - n  A r  t h a n

Y ' r _ !  '  L u " r Does  th i  s

feve fs  o r  t her c f o r  r n  t h a  e i  n n  i  r  i n - n r  i m n : n r

S I L S ?

M R .  Z E N I C K :  N o ,  Y o u r  H o n o r

10 t h i nk  i t l s  a  no t  exac t l v  a r t f u l  use  o f  t he

11  te rm.  I t  was  no t  a  PSD ana lys i s  done  on  two

I2 e h r n c  l - . \ , r ' . l  \ a -  M \ .  l n d e r e f  a n c l .  n o .  \ S R  d O e Sv Y ! L r r u !  t  r r y  u r r u L ! J L q r r u r r r 9 r  ! r u r \  u

n o l  r e o t t  i  r e  r  h F -  1 / . \ r  P q n  F - r :  I  r z c  i  q  r - n  L : s s  L h e13

I 4 S l - l e  S n a . : i f  i c a l  r r  r a ^ , . i  - 6 c  l - h r l -  \ ' ^ , i  . - ] ^  S O .

As  I  i nd i ca ted ,  t he  i n fo rma t lon  we  have  f rom

She l l  i nd i ca ted  tha t  beyond  tha t  d i s tance ,

you  wou ld  no t  have  p rob fems  w i th  the  NAAQS.

15

15

I1

1B

19

20

2I

2?

T f  T  m r r r  t h a r a  L r a r a  r  c n n n l o  n f

s ta temen ts  tha t  were m a d e  - -  I  a l s o  w a n t  t o

c n m a  1 -  i  m a  f  n r  m r rmake  su re  I  rese rve

co -counse f  t o  add ress  the  o the r  i ssues  - -

t h a t  T  w . r n l e . l  r . ,  t  r \ /  f  c r  t i r r r . h  r r n o n  i r r r i r - k  l r r
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1 I

10

11

L2

13

I 4

15

I ]

2 l

15

Y o u  h a d  a s k e d  a b o u t  t h e  i s s u e  o f

t he  l ease  b lock  and  whe the r  o r  no t .  q i ven  the

exc lus i on  i s sues ,  t ha t ' s  whe re  you  wou ld  l ook

fo r  deLe rm in ing  impac t s ,  bas i caL  y .  Lne

amb ien t  a i r  ana l ys i s .  c i ven  t he  de f i n i t i on

o f  "amb ien t  a i r "  f r om the  PSD regu la t i ons ,

, . r n r r r  i n i t i a l  q r r n n n q i  t i o n  t h a t  i t  w o u l d  b e  t h e

bo rde rs  o f  t he  sh ip  we re  ac tua l l y  co r rec t .

because  amb ien t  a i r  i s  de f i ned  as  the  a rea

f  r n m  r ^ r h  i  e h  f  h o  n r r h  l  i  1  i s  e x c l u d e d .  B e c a u s e

r h e  r r r h l  i r - r q  r n l -  c v r - f  u c l s c l  f r o m  t h e  l e a s e

b locks  themse lves  i n  t e r .ms  o f  go ing  - -  o f  t he

wa te r  ove r  t he  fease  b focks ,  t he  amb ien t  a i r

wou . Id  be  a t  t he  bo rde rs  o f  t he  sh ip  i t se l f  as

o n n o s e c l  t o  t h e  b o r d e t s  o f  t h e  f e a s e  b ] o c k s .

S o  I ' l  I  s t a L e  t h a L  a s  a n  i n i L i a . I  p o i n r .

T ' r r a  r t r n  l ^ : e l -  m \ /  l -  i 1 6  < n  r n 1 a 5 5

Y o u r  H o n o r s  h a v e  a n v  : . l r ' l i  I  i  ^ n a  l  ^ r r a s t  i . n ^
Y u c ' L a v r t r .

T r  l l  i ' r q f  q i - r j - a  f  r . a l  r l i \ / t r n  I  h r .  d a f i n i  i o n  o f

n r o n o r l  r r  r n n r - l  r r . l e . l  ] .  h a t  t h e  i n d i v i d u a f  d r i f  f

s i  l o q  w e r c  : n n - o n r i e i a  < l  a r  i . n a r \ ,  < . \ ' r r - a  F O r

1B

r9

20

22
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^ T  r n :  I  r r c i  c  - - . 1  i  - l - 6 1 v
P u l P U - c  '  y .  I  J  o ' r u  o P P ,  v P ,  I  o L E  '  J

prov ided  PSD pe rm i t s  t o  the  two  d r i l l sh ips

Thank  you .

J U D C E  W O L G A S T :  L e t  m e  j u s t

r l d F r s t a n r l  o n c  - h i n q  - - " r * ^  F L t t^ r t =  y u u  - l " y  r  i i Y  L r r .

r h a r a  u r : c  n n  n h l  i n - l - i a n  r ^  n , r f  - n r r  a o n a r : n h i n

l i m i L  i n  r h e  p e r m i L  i t s e l f .  l L k e  L h e  5 0 0

u r : e  r - n m n l  F l -  a l  \ /  n ^ i  r a r r r r i  r o d  h \ /  f  h p
"  . l  " l J '

r n n l  i r : l r l a  r a , ' r a ?

10 M R .  Z E N I C K :  T h e  p o s i t i o n  r e f f e c t e d

11 i  n  -  h ' .  R ' - s r r n n q F  , ' r  . ? n - m e n t S  W a S  t h a L

I2 . - - l  i ^ . p  i ^ ^ ^  ^ +  + L ^  ^ ^ * r ]  - ! ; - ^ ^ - +
o F , I r _ L _ L L d L t u ' r  L L ' r ' L  L 9 u u u -  d ' r ! r  d l r j o L c , , L

13  ana l ys i s  wou ld  l ead  t o  t he  d r i f l  s i t e  i t se f f

1 A  l - r o  i n n  t h c  : n r j  I  h a \ /  L , a r ^ no t  ob f i ga ted

s  co r rec t .

I f  t he  - -  I

1 q  1 . ,  n r r i -  r h o  5 O O I  ^  r l ^ - 1 -  t

O k a y .L 6 JUDGE STEIN :

I 1

1B

19

2A

21

22

h a v a  n r c  r o r p  n  r e s f  i o n .

MR.  ZENICK :  Oh ,  o f  cou rse .
3

JUDGE STETN:  We '  ve  go t  a  t  I  eas t

two  d i f f e ren t  - -  we  have  go t  two  d i f  f e r :en t

d  r i  I  I  e h  i  n s  r n i - l  r ^ r c  d O n '  t  k n O w  w h e r e  t h e s e

d r i . I l  l o ca t i ons  a re  oo ino  t o  be .  I sn ' t  1 t
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f a l r  t o  a s s u m e  t h a t  i n  t h e  a b s e n c e  o f  k n o w r n q

v rhe re  those  l oca t i ons  m ioh t  be  tha t  we  wou fd

have  to  assume a  wors t - case  k ind  o f  ana lvs i s

s o  t h a t  - -  a s s u m e  t h a t  t h e t r , r n  n r i  I  I  c h i n e

501  me te rs  o f  onem i  n h t  l r a  u r i t h i n

. . n ^ l - h a r  . 1 r  t h : I  \ , ^ r l

know,

n n r r l  z l  n i  n l z  r r n t he  KULLUK.

a t  one  d r i l f' i  t  cou ld  be  done  aL  j  Ls  d r i l l i ng

h ^ r o  :  .  I  h : r ' o  r h a  ^ 6 , .  , . o . 1  F a  r n r  i  n n l  n n , r  a n dL ! r r i , r r r v ! v Y t /

i l  c a r r  l . l  m . \ r t o  ^ \ / a r  i ' ^ ! .  t ^ ^ ! . ,  L n '  E n 1
v v ! ! '  y u u

10 m e t e r s .  A m  I  c o r r e c t  i n  u n d e r s t a n d r n g  t h a t

1 1  w e  r e a l l v  o u q h t  t o  h , e  - -  w e  s h o u l d  l l e

12  assum ing  Lhe  wo rs t  i n  t he  absence  o f  any

13  i n fo rma t ion  i n  t he  reco rd  tha t  t e l f s  us  tha l

74  t haL  wou ld  be  happen ing?

15 MR.  ZENICK:  Even  i f  i t  i s

16 h r n n ^ h i  h d  t  h -  - ^ ^ ^ r u s i o n  t { a s  t h a t  e a c h  o n er i g u l - ! i r r r r Y  t

o f  t hose  i nd i v idua l  d r i l l  s i t es  i sT1

' l R  r i - r a  r - ^  . o n s i d e r  i t  t o  b e  a  S e p d t  a t e

1 g  s l  a t  i o n a r v  s o r r r . ^  r . ^ ^  . " ^ ^  * "  '  ^ - ^ * - : i o n s  I r o mL  r i E  v I J c !  d  I

2A one  .Loca t i on  to  ano the r  a re  i ndependen t ,  And

1 1  i \ r a n  r  h o  i n . l o n o n r . l a h ^ ^  ] . ^ + , . , ^ ^ F  r 1 r - v ^  r - h ^ v ^  r  -\ j r v L r r  L r r L  ' . ' r u p e r r J L r r L r j  L r c L w g v r l  L l r c r  E ,

n o  t i e  - -  d r i l l  i n o  a t  o n e  l o c a t i o n  d o e s n ' t

2I

22
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10

1  , 1  i ^ f  a - l f  w i t h  r a s r ^ ^ r  r ^ - r / i r ' r i n r  r +  l h e  n e x t

2  l o c a L - i o n  i n  L e r m s  o f  s e a r . h i n g  I o r  - -

JUDCE STETN:  Bu t  a t  no  po in t  do  we

4  l ook  a - .  r he  -umu la r i ve  impacL  o I ,  you  kno \ ' . J ,

f  r n r n  h e r p  l - h e r r  q f . D  f l o m\ - w l l r r r r !  ,  L - r ! l  J L v r

6 hc, re '  i  hA\ /  mr-r \ r . '  o ther  here? There '  s  no

i  . l o c a l i z e d  w a y  t h a l  w e  s h o u l d  b e  l o o k i n g  a L

8  w h a t ' s  r h e  c u m u l a L i v e  i m p a c L  L o  L h e

q  n : r ] .  i n , r l . a r  ; r e r ?

M R .  Z L N - . K :  l h e  a g e n c y  h a s

I  1  L rad iL - i ona  I  l y  no r  cons  j de red  t ha t  i  n  mak i  ng

1 2  | h r . s r .  ^ o n r i q r r n r r q  . . n ' l  - r . l - . r r e n l -  r - l e f  e - n i n a t i o n s .

13 JUDGE WOLGAST: Let  me stoD vou

14  t he re ,  Don ' t  t hey  f ook  a t  p rox im i t y ,

l 5  i r c . \ ^  r r ^ h  i r -  n r n w i m i r r r "

MR.  ZENICK :  Yes ,  bu t  t ha t ' s  no t

I 1  been  t r om rhe  sLandpo inL  o l  - Look ing  Lyp i ca l l y

1 O  - +  - i *  ^ . . - l  l t , ,  -L o n c e - r n s .  I  L ' s  b e e n  t r y i n g  t o
?

I  q  - -  t h F  h ' r i  l r J i  n n .  s l  r ' . - - r r r p  f  a r - i  I  i f v  o r

20  ins ta l l a t i on  de f i n i t i on  and  th ree  componen t

) 1  n , i r t q  F  r i .  d r  r , - r - t o r l  a l  r r r i n r  l r -  r " l a l e l m i n e

22  wha t  t he  conmon  sense  no t i on  o f  a  p lan t  i s .

15

Beta Court Reporting
www.betareporting,com(202) 464-2400 (800) s22-2382



15

1  And  the  common sense  no t i on  o f  a  p lan t  i sn ' t

I  l i . l a r - a r J  h \ /  n r l ' F n l  : a l  ^ - n i  s c i r n . :  i n n ? c L s  o f

1  |  h a  a  ^ F  + h 6  F  l - n t -  I n  + h a F  r a ^ = r . iU v I ' L P v I l g l ] L J U I L l | - P ' I o l I L L I c g a l u .

A  l  - , - , U  i n . r  a f  t h e  5 0 0  n F  t r r s : n r i  a - l J i r o  i t' ' ' v  " "

5  a round  i s  someth ing  un ique  and  add i t i ona f  i n

5  th i s  pa r t i cu la r  pe rm l t  t ha t  d id  no t  t o  my

7  l , n n w l e . l r r e  a n n , - ; r  i n  a r v  n - h F r  n F r T r i  t s  E P A

P  i  e e r r a - l  i r  f h ^  - 1 ^ S L .

J U D G E  W O L G A S T :  I  t h i n k  t h a t

I 0  t h a L  - -  a n d  I  m a y  b e  m i s s c a t i n g  J u d g e  S L e i n ' s

1 1  n r r e q '  i ^ n  h , r l -  r ^ r l  -  _  - .  . r a t j -  i  n . r9 u c J L '  I  L r r L J u g r r !  Y ! - L " ' y

a F  i  -  h ^ t -  1 . 1 ^  ^ .  l  I  h 6 l  r i . r h t  n p n n r . n h r r  f  n r  t h eW I =  9 L / L  L I I L  ! _ 9 . I 1  9 L V Y ! U Y I I I

1 3  c t e f  i n i l - i o n  o I  L h e  s o u r c e  i L s e I f ,  b u t  g i v e n

1 4  t h a t  i L ' s  a  m o b i - L e  s o u r c e ,  w h a l  s h o u . L d  y o u  b e

l 5  l o o k i n o  f o  i n  o r d e r  t o  d e t e r m i n e  w h e t h e r

7 6  e m i s s i o n s  f r o m  o n e  a c t i v i t y  t o  a n o t h e r  s h o u f d

L 1  o r  s h o u l d  n o t  b e  a g g r e q a L e d ?

1 8  M R ,  Z E I i I C K :  T h e  a g e n c y  h a s  n o t
!

1 g  1 - v n i r - a l  l v  o r  ' n  m r z  l , n r ^ L ^ r l a , - l f l F  h . a q  o . r e f  L a k € n

20  em iss ion  impacLs  i n to  accoun l  i n  do ing  rhaL ,

2 1  i n  n , r - f  l - e r a | ' q p  c r i  t h  l h F  F y . F n t  i n n  g f  t h e  O C S

22  sou rce  and  now depar t  (? )  po r t s ,  mob i .Le
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10

1  sou rces  a r ,=  genero l -Ly  p rec -Luc led  t rom

^  . .  a .  :  o _ F r 1 , ,  s 1 . 1 t t r . o s  r r n r l e f  t h e/ L - 9 u y J v u ' \

3  de f i n i t i on  o f  ma jo r  s t a t i ona ry  sou rce  i n  328 .

4  And  t he  de f i n i t i on ' s  1n  t he re ,

JUDGE WOLGAST:  I 'm  so r r y .

MR.  ZENICK :  I 'm  so r r y ,  I  gave  you

7  t he  v / r ong  c i t e .  I  apo foq i ze .  I  apo log i ze .

I  I t ' s  no t  Sec t l on  328 ,  i t ' s  t he  gene ra l

9  de f i n i t l on  sec t i on  i n  t he  Ac t ,  302 .

JUDGE WOLGAST:  R igh t .  Bu t  wha l

1 1  , L \ . \ r r i  i , , e l -  :  r r o n o r r l  ^ r  I  h : l  ' <  l ^ r n a _  e n o u g n  r o

1 ?  b e  c o n s i d e r e d  a  s o u r c e  f o r  P S D ,  l i k e  a n

1 3  a q u i  c u l t u r a l  g e n e r a L o r  L h a L  m o v e s  r  r o m  p o i  n t

I 4  L o  p o i n t ?  U n d e r  w h a L  c i r c u m s t a n c e s  w o u l d  y o u

1 5  a n - l , r F . t F l  e  r h n s e  e m i s s i o n s  f o  d e t e l m i n e

l 6  w h e L h e - r  L h a L  g e n e r a t o r  i s  a  m d j o r  s L a L - i o n d r y

I 1  s o u r c e  ?

M R .  Z E N I C K :  W e l l ,  t h e r e  a r e  a  . l o t
3

1 9  o f  c i r c u m s t a n c e s .  I f  i t ' s  a  g e n e r a t o r  t h a t ' s

2 0  m o v i n o  f r o n  n o i n l  i n  n n i n l  c ^ \ r  n r -  d l t

.  I  r n ^ l r r r d r r a r  I a r m  h o v  l i t r o l r r  r . r n r r  l  d  b g

? ?  a o r r r e r r > t o , - l  - o  p m i s s i o r  n o i r l - <  n f  t h a l  f a r m .

18
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T h e r r  w o  r l r l  h -  s c r r r i  / - i  n - r  - l ^ : j -  q : n , 5  l F . m  ^ L

t hose  t imes .  I f

moved from PerSon

fa rm ,  1 t '  s  1 i  ke l  y

because  i t

no t i on  o f  a

fa r rns .

l .  , , ^ ^  -  ^ ^ ^ ^ -  - + ^ -  - l - - !I  L  W d s  d  C J e n e  L d r  o I  L J L c r  L

A r s  ' a r r  l o  r e . s o l  B ' S

n o t  t o  b e  a g g r e g a t e d

w o u l d  n o t  m e e t  t h e  c o n m o n  s e n s e

n ' . " . . l '  l , _ \  - , - 1 , 1  f  A . t . r ' r r  h O S e  t w O

B

9

JUDGE WOLGAST: ' f h o n  r ^ r h r r  i s  f h = f

L - - !  - L - r  ^ - . _ * _ t o  i  h : t  h , r n - r j -  l ^ - t  i  r r l- ^ o l i P f  u '  r , , q L  . , r / y J '

o v r m n l e  u r h r r  l c n r  I  t h l l  ^  t - ^ ^ . , -  t ^  t h i- - , .  -  - n a t  d n d r O g O U S  L O  L n l S

d iscuss ion  i n  t he  sense  o f  i f  you  p i ck  up  the

r . l  r i l l  h i l  . \ f  q h i n  A  - - n. r  . .  d n l l  l n u v c  I  L ,  y u u  ^ I r u w ,

|  |  r t i  c t : n n a  , . r ^ . .  - r ^ ^ . , 1 - J  - L -  5 1 ^ 6.  w n y  s n o u l o  r r e  a g e n c y

a r l n r , - r r : j -  i n r  ^ f  a m i . S i o n S, u ( , n ' , 9  d L  d u  o v 9

t o  de te rm ine  whe the r  o r  no t  t h i s  1s  a  ma jo r

sou rce  as  opposed  to  wha t  we  cons ide r  t o  be

the  s  ou rce  ?

M R .  Z E N I C K :

10

1 l

t2

t-3

T4

15

L6

I1

1B

19

2O

2L

22

T h e  F . a : r r ' l  a h r r i  a r r q l  r r

w o u f d  - -  i f  t h e y  t h o u g h t  t h a t  w a s  a  r e l e v a n l

f a c L o r .  c o u l d  a d d  t h a t ,  W e  h a v e

r  r a d  i  I  i r r n a  I  |  \ /  n . t  . . n S i  d e r e d  e m i s s j  o n s

i m n a r - f  e  i ' r  d n i r r / - r  f h a  . ^ - r " ^ i  " ^ . . r r  b ef r L ' | J o L L r  , , ,  u u r r L 9  L  s  d r L d , y  r ,
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10

l ^ ^ -  - + , ,  - ^  € - ^ -  ^ - ^ +u u y a !  L u l c  r r u . L  p q r L  a g e n c y  p r a c t i c e  o n  t h i s

i s sue  t o  do  so  and  wou ld  1o t  ne - ^ssa r i l y

- r - r m n . r y T  r ^ r i r h  r h o  i  n l 6 n l  ^ , f  f  h . .  y a ^ r l - 1 . \ r- -"----- -v

d e f i n i t i o n  o f  c o n n o t i n g  w h a t  t h e  c o m m o n  s e n s e

n ^ f  i ^ h  ^ €  -  ^ ]  - - +  i -u '  o  P f  o r r L  r J r

JUDGE WOLGAST:  So  exp fa in  to  me

w h r z  - -  i n  n f  l - a -  r , r n r d q  1 , , . 1 t t t r F  - a V  i n n  o . r  L h e S e

^ , ' r  r e a l  S c e n a r i o  a n d  r h e

h \ i n l - \ f  h ' r f  i . - : l  A c  c n e n . r i  a a m n l a r  a l  r r

. l i  q n : r a f a  A n d  T r m  n n r  , n . l o y < t  - n z l i r n  u , h-  - . . * - . - v  " . . Y

i h a \ / r r a  r - n m n l a r a l  r ;  r ' i  i  e n r  r r  I  F' ' ' -  j  .

M R .  Z E N I C K :  I n  t h e  A G  s c e n a r i o ,  i n

:  h r n a r l a r  , , \ n e r . t  i . 1 n  t h e  f a r m  i t s e l f  t h a t  i s

h ^ : h ^  - ^ r - ? i  ^ a ^  r l - \  f l , 1 n F - n l n r  i l s a l T  i s  n o f' L r  9 ! r r L r q L v

an  end  o f  i t se f f .  I t  needs  to  move  to

r l i  f f e ren l  n - i n r s  i n  o rde r  Lo  con t i nue  t o

q a r , r i r - e  i  l ^ o  n n o r a t i , . n s  o f  t h a t  f a r m  a S  a

who fe .  The re rs  b roade r  ope r :a t i ons  go ing  on .

JUDGE WOLGAST:  You ' re  say ing  you 'd

n e v e r  . : o n s  
j  r l e r  - l ^ a  . r F n a r : r i n r r  r r n i j -  ' f  e e l  f  3 5

m n v  i  n r r  a  - o r r r ' - i  a  s . r  r  r c e  ?

M R .  Z E N I C K : T l -  i c  , r n l  i L a l \ r  t h : l -

11

I2

13

1 A

15

16

I1

LB

L 9

20

2T

22
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1  you  wou ld .  The re  a re  ce r ta in  c i r cums tances

2  whe re  Lhe  gene raLo r  was  l a rge  enouoh ,  i c

3  cou fd  po tenc ia l l y  ge t  an  i  ndeoenden t  PSD

4 pe rm l t  as  a  po r tab fe  sou rce .  Tha t  i s  a

\  r r n l  r r n i a r \ /  n r n r r i  3 i 6 n  w e  h a v e  w i t h  t h e  P S D

6  r a  - i l l l n l  r , . ) n s  r f  - r r  :  I  - - - -  t  L  i L ' Su  , L Y u  L u o " y ,  ' l

I  l a rge  enough  i n  i Ls  em j : ss i ons  aL  a l l  po in t s ,

B  i t  wou lc l  exceed  the  ma jo r  sou rce  th resho lds

9  a t  Lhose  f ocaL jons .  i t  can  ac tua l l y  ge t  a  PSD

1 0  n e r m i  I  t . r  m i . l r r c  f r o m  O n e  l o c a t i o n  t o  a n o t h e r

1 1  \ . , i  1 - l - 1 ^ ,  1  h - . , 1 - -  f  ^  r , ^  t l - r r r r ^ l -  ? n  6 n l -  i  r o l r z  n c wL U  9 w  L r  r  ! ] u v r r  '  '  !  ' J  . ' ! ' .

1 2  P S D  a n a l y s l s .

1 3  J U D G E  W O L G A S T :  L e t  m e  j u s t  a s k  o n e

1 4  m o r e  f h i n . l  i n s f  t o  m a k e  S u r e  I  u n d e r s t a n d .

' l \  
S o  i l  w e  L h e n  - -  t o  s l - a y  w i t h  t h a r

l  6  e v n l  r n r +  i n n  n i  i r h l -  i  l -  ! . ' ^ , r ' r  n  h ^  n i  - - i  m i  l  > r  i  f- ^ 1 .  r u r - u L r \  - ,  u '  w , ' y

1 1  r r o ' r  h a , l -  l - \ F n -  ' . o k  i n r r  . r  I  l h e < a  a c  g y 7 6

1 8  s F n , r r , r t e  s . \ r r r . a q  < a r r a  c h : n  n r i  l  B i t  A  a n d

1 9  D r i f f  B i t  B  i n  c l o s e  p r o x i m i t y ,  a r e  y o u

2 0  s a v l n d  t h . : t  t h e r e ' s  n o  i n s t a n c e  . i n  w h i c h  t h e

' . ^  1  I  r  ^ r k  a l  l h e  a o n r e o a l  i o n  o I  t t { od l g s t l L y  u 9 9 ! L 9 r L r v r

? ?  s e n a r a i e  s . , l r r r : e s  t o  d e t e r m i n e  w h e t h e r  o r  n o t
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-  f n r  P c l t  n . r - n n q c s  t h e  e m i s s i o n  s h o u l d  b e  s e e n

2  as  a  s i  ng l  e  ma  j o l  sou rce?

M R .  Z E N I C K :  I f  y o u  h a d  r e a c h e d  t h e

4  conc fus ion  t ha t  t hose  a re  sepa ra te  sou rces ,

- 1 - . r r a r r r t a  j -  h . \ < c  e . \ r r r ^ e S .  T h eJ  y u u  o \ J j l L v o

6  de f i n i t i on  o f  " sou rces "  i s  a  r esu l t  o f  t he

- '  t he  ann l  i  ca l - .  i on  o f  r he

R  a n n v a n . e l - i  n n  n r n r r i  e  i n n <  I  h n r r n h  q . ,  \ / / - \ l |  h a \ / a
" " Y Y L v r r v , l L J v v Y i

Q  h r r i l d i n n  o l  l r - f  r r r F , -  t ^ . - i l i r r r .  w h i . h  t e e d s

10  i n to  t he  de f i n i t i on  o f  s t a t i ona ry  sou rce .

I l  The  sLa t i ona ry  sou rce  i s  de f i ned  bas i ca l l y  as

1 ?  a n ' z  h  r i  l r l i n o -  q j -  r , r . r  ' r l ^  r a r i l  i r  r r  n 1' ' - ' , ' . . I

13  1ns ta1 la t i on .  I t ' s  a  d i r ec t  r e l a1 - i onsh ip

14  be tween  the  two .  The  on fy  d i f f e rence  be tween

1 E  -  - + - f  i  o  : n d  m : i . 1 r  f - r - i l  i  r r z  f  r r . r mI  y  D r J u !  e !  u r r u  j L L U J  v !

' 6  t h a  " n t r , r n  i n q  n I  P S n  i e  s i m n l r r  f  h , .  f . t a l

I 1  em iss ions  f rom tha t  s ta t i ona ry  sou rce  wh ich

18  was  a  resu f t  o f  t he  app l i ca t l on  o f  t he

1  q  a . r . r r { 5 r r a f  i  o n  n r o V f  S . L o n S .

JUDGE REICH:  Why  c lon ' t  we  hea r

f  r n m  " n r . r  C O n S U m e d

2 )  t h e  r e . t  o f  l / o t r r  f  i m o  r ^ r ' i  f h  n r r r  n l r - s t i o n s ?  I t

20

Beta Court Repoting
www. betareporting.com(202) 464-2400 (800) s22-2382



t J l

we cou ld  hea r  b r i e f l y f r a m  r r n r r r  n n - n n , , n c e l

T 1 - :  n  L  \ r / - \ r r  V o r r r  , l o ' O r lM R .  Z E N I C K :

M S MATTHEWS:  cood  a f t e rnoon .  I 'm

n o t  s u r e ^ h  l  h -  | i n i n a

THE

MS.

C L E R K :  F i v e

MATTHEWS:  Okay .  I ' d  l i ke  t o

add ress  b r  Le I I y  t h ree  ma in  Lop i cs .  f i . r s t ,

f  h - r f  r  h a  n n n n r t  r r n  i l - r r  ! ^ -  -  - ^ - - i  - ^ l ' r ll i v  v l - y v ! L u r r  o  
" I c o , , " , 9 ,  

u ,

n r . l  i - i n - r i  i n r  I  h - . \ 1 . - r h n  r l -  r h i s  n c r r r i i  n - . ) u e S S

10  was  p rov ided .  Second ly ,  t ha t  t he  pe rm l t

11  te rms  and  cond i t i ons  a re  su f f . i c i en t  t o  f im i t

I2 She f f ' s  em iss i ons  t o  f ess  t han  250  t ons  pe r

\ 7 e r f  J n z ]  r  m i n a r  n o r m i t  i e  o n f  i  r , .  l r r

r n n / ^ n '  i r t a  A n , l  l -  h o .  f i n : l l r r  - h : l -  f  h r :  6 i ;

c ' r a  l  i  t \ /  m o d e l  i  n { l  . l e m o n S t r a t i o n  i n d i c a t e S  t h a t

t h e  N A A Q S  w i f l  n o t  b e  e x c e e d e d  a s  a  r e s u f t  o f

t h i <  n r a r - a o r ' l i n n

13

74

15

1.6

I 1

1B J U D G E  S T E I N :

t h e  s e c o n d  i s s u e ?

^ ! - - +  , , i + l r
\ " L ' u a u  y l J u

19

20 M S .  M A T T H E W S :  Y e S .

J U D G E  S T E I N :  I  t h i n k .  g j v e n  t h e2 I

22 i n te res t  o f  t ime .  werd  ra the r  hea r  t ha t
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I  f  i r s t .

2  MS.  MATTHEWS;  Th is  i s  a  pe rm i t t i ng

I  acL  i on  t o  a . l  I ow  t l - e  ope ra t i on  o f  a  m i  no r

4  sou rce  on  the  Ou te r :  Con t inen ta f  She f f .

5  Reg ion  X  pe rm i t t ed  She f f ' s  exp lo ra to r y

6  r l r  i l l i r , r  a r - l  i v i C Y  a S  a  m l n o r  S O U T C e  l , e L o - o c

7  the  te rms  and  the  cond i l i ons  i n  t h i s  pe rm l t

I  e f f ec f i ve l v  l im i t  t he  em iss ions  t o  be low  250

Q  1 n . - 1 .  n e r  V e a - -  l r -  - h i c  ^ a e c  1 -  h , .  n e f m j t

l 0  r esL . r - i c t s  Lhe  NOx  em i  ss i  ons  ve ry  e f  f ec t i ve l y .

11  She l1 ,  t he  owner  I  spec i f  i ca l . Ly  reques ted  the

1 ' )  n o r r r i  t  a o r t r i n  l h e  n F r - q i s s i n n  t o  e m i t  m o r e

13  em iss ions  t han  t ha t .

J U D G E  R E I C H :  B e f o r e  w e  q e t  t o  t h e

-  q  i  h . . ] :  , ,  i  - 1 ,  1 1  , - - 1 ^ t  q  ^ f  r h a  n o r m i  t  u r h i  c h  r z n r rr L r r  _ t v u

1 6  c l a i m  w i l l  k e e n  t h e  e m i s s i o n s  t o  2 4 5  T P Y ,

1 a  , c  n / 1 < i  i . i  ^ n  n n  , " h e l h e r  L h eJ  J  P U J T L f !

1 8  c n t n l . - , - . r h i  1  i  I  v  j s s r , e  i q  n r e s e r v e r ]  f o r  r e v i e w ?

MS,  MATTHEWS:  Our  pos i t i on  i s  t ha t

2 O  r ^ r h i  l a  , r , ' n , - r ;  l  r - n m m o n l  <  r a n a  r d  i n n" ^ '  Y

2 1  e n f o r r , - a h ' 1  i - r u  o f  l h r .  n e r m i  I  n a - e  r a i s e d

) )  . l r 1 r i n .  |  \ p  n r r h l  i . :  r - o n n c . n '  n e - i n r - l  -  t h eL  y L '  ' v e r  L '

L 4

I 9
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I  e n e r - i  f  i  r -  i q < r o <  r  a r r , r r d i n r r  f a d r . r : l

J  c n i = a r r - p , r h i  I  i l r r  ^ - t  i - - ^ 1  r . n  f  n r r - e r h i  l i t  r r

3  w e r e  n o t  r a i s e d .  A n d  o u r  R e s p o n s e  t o

4  C o r u n e n t s  d i d  n o t  r e a L l y  a d d r e s s  p r a c t i c a l

\  e n  [ o - r - r . a h i  
-  

i f  v , - f  t l ^ l -  r - ^ r r n i |  | o r r n c  f r , 6 . 6 L l 5 € ,  j 1

5  was  no t  spec i f aca l l y  r a i sed .  So  we  don ' t

7  be l i eve  t ha t  i t  i s  e f f ec t i ve f y  p r : ese rved  f o r

I  r ev i ew .

9  JUDGE REICH:  On  tha t  po in t  - -  and

10  I  don ' t  know r f  she  even  had  a  chance  to  see

1 l  l h a  \ ' 1 6 , .  l h  a l n n o  r e n l r r  h r i a f  a n r l  i f  r r a r r

12  haven ' t .  t hen  f ee l  f r ee  no t  t o  answer  t he

13  ques t i on .  Bu t  dmonq  rhe  t h i ngs  t hey  c i t e  i s

1  4  I  l - pv  - l c l  , - i  1  e  - r r  Aa lF  a  . . 'mmFnr  wh  i  . h  iS  Lhe

15  on l y  th ing  tha t  I  saw in  the re  tha t  t hey

I5  c ;Led  t haL  accua  I  1y  made  spec i f i c  . r e fe rence

71  back  to  en fo rceab i l i t y  i n  t he  con tex t  o f  a

18  synLhe t  i  c  m ino r ' .  h l hy  does  L .haL  commenL ,  i I

1 q  ' r n r r r r o  f r m i -  i : r  r r i - h  i l  n ^ f  n r e < o r y g  l f i g

20  i ssue  fo r  rev iew?

2 I  MS.  MATTHEWS:  I  d id  ve ry  b r i e f l y

) )  r c r r i  e w  - h o  r e n l  v  h r  i e  f  -  r - a n '  I  s a v  L h a L  f
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d i g e s t e d  i t  c o m p l e t e l y ,  I n  A G E C ' s  c o m m e n t s

10

I6

2L

11

I2

13

I 4

15

I ]

18

19

20

a ^ m h 6 - -  c n o . l  f  i ^ a 1 t \ /  r o , - l - r r a l i r a r  s l ) | r . - F  - e S L S'  r  e t s !

a r d  . : n m o  l r ' ^ l  1 1 c e . { a  l i m i i .  i . '  L a F n  i r a r - k  O f

how much  fue l  was  used .  So  we  d id  respond  in

F h a r  \ ^ r : r r  l -  / r  r d d  m n r o  < n o n i t i - i r \ /  r n  l h o

p e ] . m i  I  L  i n g  l e r m s  a n d  c o n d  i  u  i o n s  o I  L h e

n e r m i t -  B r t  w e  d i d  n o t  V i e w  t h e i r  c o m m e n t s

/ <  - ^ i c i n . r  a  n - r - j -  i r - a l  e n f o r . : c a l - i  I  i t v  l , i  n d  o f

l s s u e .

JUDGE REICH:  Thank  you .

JUDGE STE IN :  G i ven  t ha t ,  I  t h i nk

we rd  be  i n te resLed  i  n  hea  r i  ng  abouL  Lhe

l  h c r r  d i . l  m . . n ] .  i . - \ n

e n o r - i  f  i , -  n a r m i  1

t o

A S

m a , - l a l  i r n  i < c , r a

: n r z i h i  n a  a l  < a

JU DGE

JU DGE

n ^  i  . l -  h a  f  ^  r a  \ . , a

< r r n i h c f  i r  m i n r , r

some concerns about some

cond i t i ons .  And  i n  response

add  to  some o f  t he  cond i t . i ons

. r r j '  i .  f  l - o  P i r c n / - F s a  t O

r r n l ^ e .  t \ i n k  6 f

T h a  m n , - l a l  i  n n  i c c , r o

A E  T r - H .  r ^ \ l z r  r r

l , { o L U A S l  :  L e  L  m e  a s  K  y o u  o n e

l e a v e  L h i s  i s s u e .  E v e n  i n  a

n F r m i  r t  i  n r  c a r t  a w t -  h o w  u n d e r22
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t h e  A f a s k a  r e g u l a t i o n s  w o u l d  y o u  a v o i d  h a v i n g

t o  d o  a  m a x i m u m  e m i s s i o n s  c a f c u f a t i o n ?

MATTHEWS:  Under  the  A faska

r p n r r l - l  l n n . :  u r h  i c h  r r a  I ' h a  e  a  r  r p q n n r r  l i n n

o n s h o r e  r e c l r l a l - i . ) n s  t h a t  w e  w o u f d  t u r n  t o

h e r e -  i 1 -  '  R  A A . \ 0  \ 4 1 . '  I  h ^ q p  I  r r ^ . r i  q i  ^ r S

s n e r l  o l r l  t h e  r r . r r r r i  1 6 ' 1 6 - l -  c  f a r  m - . l c '  l i  n n  a 9  f g

conducLed  unde r  a  r . r i no - r  pe  rm i  t  .  And  rhe

m i r - n r  n a - n i + t  i ^ a  r  r r l ^ q  q i m r l ' r  r l o  n n l  r e n g I r E

t ha t  t he  comb ined  concen t ra t i ons  o f  o the r

sou rces  be  cons lde led  o r  i nc luded  i n  tha t

moda l  i no  an .a l vs i s  F i t he r  do  t he  ruLes

reo r r i  r r .  t h : t  .  sne r - i  f j s  mode f  be  used  and

sL r j c t  comp l i ance  w iLh  Append  i x  W i s  a l so  no t

r c r r t r i  r c d  r r n d o r  i  h n c a  n r n r i i  c i  n n c  q . . l  L r r -  r r r r F A

t h a t  a  c u m u - L d L i v e  a n a l y s i s  w a s  n o L  d o n e  i n

t h i s  c a s e  t o  c o m b i n e  t h e  e m i s s i o n s  b e t w e e n

the KULLUK and the FRONTIER DISCOVERER. I t

\ ^ ? : q  n 6 l  r r n r - l a  r  l h a  m i ^ . \ r  n a r m i l -  j -  i n / - r

r u l es  i n  t h i s  cdse ,  And  moreove r ,  i t  doesn ' t

seem I  i ke  i r  wds  red - l -Ly  needed  L rnde r  Lhe

[ , a . : t s  n f  t h i  c  r ^ a q a  , r i r r o r  . ] q  ' n \ l  r - r - ,  I  l A ) . r ' r e

M S

10

13

14

15

11

L2

16

71

1B

19

20

2L

22
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, - l e c { - r i h . ' n  -  i t ' .  n . f  r - - - - .  - ^ ^ r L r ^  t o ' .P ' d L L L L d r ! y  P U r r f u ! <

t h e  f  w o  d r i  I  I  i  n ( - i  s h  i  o s  t o  b e  c o - f  o c a t e d  t h a t

^ l n e a l \ /  f  ^ d 6 l - h a -  c n  r  l : l  l h , - r r  , . , ^  r l . l  - -  s a_r ' " :J

l h A j -  - h - i Y  i r r r ^ l  -  '  j' . i P o l L r  y l r u  " ' w w ,  w | J u r ,

r e s r l T  ' n  . r  h i o  i m n a u - .

J U D G E  S T E I N :  T o  y o u r  k n o w l e d q e ,

h a .  t r P A  a ' e r '  n , - r m i l - f e C L  o n  d  O _ r i _ L _ L

s i t e -by -d r i l l  s i t e  bas i s  - -  and  I 'm  us ing

tha t  as  a  sho r thand  f  o r .  t he  d r i l l sh ip  when

10

1 1

I 2

13

T4

15

16

I1

1B

19

20

2 t

22

a t t a c h e d  t o  a

h e a r d  f r o m  t h e

s , l m e  s l - i n  w h , - r -  r F r h a o s

. . l i  + + ^ - ^ - rU  |  |  L E l s l r L  U U l l , p d r . y  W d S

ano the r  c i r cums tance  tha t r  s

s im i l a r l y  Lo  t h i s  one  whe ra

e i  l -  a  T m a r n  r ^ r l ] r r u  a  r - a r r : i n l r r

n a l . i f i . n o r c  ] -  h ^ l -  ] . h i_  _ -_ - s  ve ry

a u n a r l  a r  I  p :  c e r l  l - ' r r  . a

F 6 Y . r i  r l - a . l  h \ f  R F t . l i . n  {

i n  a  d i f f e r e n t  w a y  w h e r e  t h e  s h i p .  y o u  k n o w ,

whereve r  l t  wen t ,  was  cons lde rec l  t he  sou rce .

And  we ' ve  read  you r  b r i e f s .  Bu t  i s

f i r s t  r ime  LhaL  EPA has  eve r  l ooked

k i n r l  o '  a n  r ' r n 6 r e l  i n r  o n  a  - -  r . f  a a l f  j r r p l y  a

r t r i t t  c  ,  I  a - h , , _ r ]  -  i  |  |  s i t e  b a s i s ?

M S .  M A T T H E W S :  I  ' m n o t  a w a r e  o f

h a o n  n o r m i  t t o r t

f h a  r - l r i  l  I  e l - . i n c

t h l s  t he

a t  t h i s
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10

r e c o r d s  r e f . L e c t e d  a n d  i n c l u d e d  i n  t h e  r e c o r d

,  "  - - - - * - ,  -  i l n o c  - , - r - n n n  - -  '  h a LL U r  l : ^ d L r L P  . - -  u Y " . .

sources  g rea te r  t han  500  me te rs  wou fd  no t  be

: a a r a n : . a n  c ^  |  \ - r e  i s  c i r c u m s t a n c e s  w h e r J 3

^ , 1 - . -  - .  "  . r  -  r  J "  i r  I  r ^ -  - "  o i _ LD t = I - , d r  d  L q ! r  u r r - L t ! r r 9  ! !

I  ^ ^ ^  + Lu p c r d L - r u r r s  L r r d \  d L c  g . r e d I e . r  I n d n  d  q u a . f  L e - r

n i l e  r n , : r l -  .  A r e  r \ a " r -  , - '  h t r r  ' r r ' F q  i n n s  o r i

m n d a  I  i  r a "

11

I2

13

74

I1

20

2L

n - r l - i n r r t : r  : n \ r  m / r l , . ] A r  i - ^  , - , r . . i -  i n ^ r , , r-  r . Ing  dnd-Lys . I i  -L I ie  -LuLIes  a

. l n  :  n a i n i  / 1 n  r h e  m n r ] p 1  r n r l r r q i s  i n

a Y o  a 6 n ^ r r l - ! 3  R r r i

t he  s ta tes  tha t  a re

number  o f  t echn lca l

r - h n i  n o  n f  n n m n , r I  a r

I  do  know tha t  1n  some o f

d o n i c i  r , - l i n ^  l l . -- L 9 u ! u r , t 9  '  |  -

m o d e l s .  T h e  p e t i t i o n e r s

15

15

1B

ra i se  conce rns  abou t  t he  mode l  t ha t  was  used

h ^ y ^  , I - ^  - - - - : + i ^  i h h , 1 1 -  c  h , , i -  i h t ^  t l - , r lr l J c L '  I  r L  r r r p u L >  p u L  L r  L ! ,  L r r l t r L

r n . . l F l  h e  e e l c n f i n r  n l  < n A c i l i .  h a c k o r o u n d

d a t . a ,  w h e r e  r h e  r e c e p t o r  - I o c d t i o n s  a r e .

19  Those  k inds  o f  dec l s ions  a re  a l l  o f  a  ve ry

t e c h n r c a l  n a t u r e ,  a n d  w e  w o u . ] d  r e s p e c t f u l f y

r e o | l F s f  f h A l -  l h , -  t r n ^ r , - l  , - l a r 6 r  t c . h c  R c n i 6 n ' g

) )  I  6 - h n i  c :  I  a w n a r r  i  - ^e ^ P U !  '  r  ' - - a n l - h r 1 -  r  6 ^ :  r  r ' l
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JUDGE STE IN :  Okay ,  I  t h i nk  we ' r e

r l n r c  n r i - l  r r n r r  h , , ' 6  c . n p  T  i n a '  n o i - l  v o U  w e l e

j -  r \ 7 i n . r  t .  m : L 6 ?

MS. MATTHEI^IS: I  wou ld  1 r  ke  t o

conce rn  tha t  t hey

rega rd ing  the

consu l t a t i on .  We

Exh ib i t  L ,  memo tha t

: d ' l r o e e  f h o  h a r - i t i ^ h - '  .

r , e i  q o - l  i n  h e  Y - n l \ i  b r _ e l

- . \ \ r p  rn r r ' 6n  I  - '  . r - ^ - r r rF  rnmen t

i nc luded  i n  ou r  b r i e f  an

10

desc r ibes  the  e f fo r t s  and  ac t i v l t i es  tha t  t he

RFg ion  engaqed  i n  Lo  i nvo l ve  dnd  spec iL i c - I l y

1 1

I2

r F r l t p s l  a n d  i n v i i - a  j - h e . e d e r a l l v  r o r - o , r n  i  Z e d

I  r i h o <  l a  i n i r i : t - a  a a r r a r h m 6 h l - - l - ^ - ^ ^- - -  J O V e I n m e n I  
- I O - g O V e  r n m e l  I  L

13  consu f ta t i on .  So  I  wou ld  Do in t  t he  Board  to

14  t ha t  exh ib i t  t o  exp la i n  t he  e f f o r t s  t ha t  we

wen t  t h rough  on  the  gove rnmen t  - t o -gove rnmen t

consu f t a t i on .

15

I6

r'7

18

19

20

2L

22

J U D C E  S T E I N :  O k a y .  L h a n k  y o u .

C i  \ r e n  1 - h ^ t  i - h c  R a f l i . \ n  a n d  S h e f f  h a v e  n o t  h a d

-  -  ' - "  -  n q  t , - '  f  r r  I  I  v  , - l  i  r r e . t  w h a to r r  u F , F , u ! L U , , , L y  l - , c L i r d } / J  L v  r u r f , t

i s  i n  Lhe  two  - -  ce rLa in l y  t he  rep l y  b r i e f  we

n o l  t h i  s  m o r r  r  n o  -  n e r l ^ r n c  r " r a  ' r i  l l  c n m e  h 3 g l 4

t o  t h i s .  I  wan ted  to  f i gu re  ou t  whe the r  t he
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1  p a r t i e s  w e r e  s e e k i n g  t o  f i l e  a  r e p f y .  A n d ,

2  ' l  s o ,  h o w  s o o n  L h a r  t h e y  w o u l d  e n v i s j o n

3  h . i n o  i r  , a  n o e i t i - h  - ^  ^ a 1 -  r - h r r -  t - - ' - S .

M P .  Z E N I C K :  v o u r  H o n r r ,  v r e  h a v e

5  no t  had  a  chance  to  eva . l ua te  whe the r  we  wou ld

6  l i ke  t o  a t  t h i s  t ime .  We  j us t  r ece i ved  t he

7  NSB b r i  e f  t h i  s  mo rn - i ng .

JUDGt r  STEIN :  Okay .

MR.  ZENICK :  Bu t  we  can  1e r  you

11

10  know somet ime  in  the  nex t  f ew  days .

JUDGE STE IN :  R ighL .  I  f  any th i  ng

1 2  o l e a  i e  n n i n n  + n  c n m a  i n  
" , o ' r o  

n n i r.  r -  , . _ r  -  _  
" -  

r . t 9  f  o  w a n t

l ?  i f  i n  n r e l - f  r z  n r r i r - l r l v  S n  r ; o  1 , - 1 - 6 6 n i z e  L h . r L

1 4  v o r r  . l  i d n r l -  h a ' r o  |  '  .  1 L  . L e a s L/ u u  J , u , ,  u I r I r u L  L u r r r L y  ,

l 5  he re  t o  - LeL  us  know  you r  r eac t i on  t o  t h i ngs

l6  t haL  may  have  been  sa id .

I 1 I  w . r n t  t o  a s k  o n e  o u e s L i o n  b e I o r e

1 8  w e  g o  o n  t o  R e g i o n  X .  I s  i t  t h e  R e o i o n ' s

r  q  n . , e r . t  r  ̂ r i  T  h : i  r .  x e c u t i v e  O r d e r  1 3 1 7 5  d o e s  n o t

2 0  , l n n l  \ 7  l a  n r - r m i f  I  i n n  r r l - i r r i t  i a c "

2 I  M S .  M A T T H E W S :  T h e  a g e n c y  d o e s  n o t

2 7  h a r r e  a  t i n . r '  n n s i t i o n  o n  t h a t  i s s u e -
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. IUDGE STEIN :  Thank  you .

MS.  MATTHEWS:  l r l e  have  p roposed  i n

3  t h e  F e d e r a l  R e g i s t e r  n o t i c e  t o  t h a t  e f f e c t ,

4  but  we have received corTments on that  and v,7 e

5  h a v e  n o t  t a k e n  t h a t .

JUDGE STEIN :  Okay .  Thank  you .

MR.  S ILER:  Your  Honor ,  t o  my

Q  k * r ' , r l ^ r l n a  q h a l l  O f  l c h n r o  T n . -  l a S  n O t  b e e n

9  s e r v e d  w i t h  t h e  r e p l y  b r i e f .  A t  l e a s t  I ' v e

1 0  n o t  s e e n  i t .

1 1 JUDGE STEIN :  E i the r  one .  o r  w i th

12  No r th  Sho re  Bo rough ' s?

13 M R .  S I L E R :  N e i t h e r  N o r t h  S h o r e

I 4  B o r o r r o h ' s  n o r  R E D O I L ' s .  W e  w o u f d  l i k e  a n

l 5  ^ r n n r t | n i l v  f  o  - ^ ^ l - '  P , r r -  r  L : - r a  i C
v t - i - v ! l 9 r l 4 ! ) l

16  emphas ize  we  wou fd  f i ke  to  c lo  tha t  on  a  ve ry .

I1  ve ry  sho r t  schedu fe  because ,  as  I  sa id

18  ea r l i e r ,  i t  i s  s t i l f  impe ra t i ve  f o r  She f f
/

l 9  O f f sho re  Lhd t  we  rece i ved  a  d i spos iL i on  i n

20  th l s  ma t te r  as  qu i ck l y  as  we  can .  And

2 I  i ndeed ,  Mr .  Ma rk  S tone ,  She1 l ' s  counse f  who ' s

22  w i th  us  today ,  has  to fd  me  tha t  i t  i s  no t

(202) 464-2400
I
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. - i n l  \ /  |  h a  r " , , r i J - h a r  t  h a r  m r r r  . l a t e r m i n F  l h e

d e L e r m i n a L i o n  o f  t h e  N u i q s u t  w h a l  i n g

. ^ l  i ' , i r ' /  h ' r l -  r - l r o r o  :  -  " ' * ' - -  o Io L l f v t L y  ' r  d  q u u L d .

w h a  I  e s  t h a r  t h -  V  i  I  L a g e  c d n  L  a k e .  S o  i  I

d a n a n d s  n n  l - o w  o o n r l  t h e  w F a l i n o  i s -  T h a t

. - a  t ' d  . r . C  1 r  i n  e a r l  V  q 6 n l -  e m l - \ a 1 .  V . \ 1 r r  q . - O l - .
l | ) / J v I / l

JUDGE STEIN  :  Okay .

MR.  S ILER:  So  aga in ,  i t ' s  ve r y

i  - ^  - -  - t -  r . , o  o v n a r l i  i - F  -  h , e  a n d| , , , P U !  r d l r L  w E  c ^ I r € u

we wou ld  ask  f o r  Lbe  r i ghL  t o  r ep l y  w i t h i n  a

q : \ /  I  h r  F p  . l . t \ / s  -  . r s s l l - n  i  n f l  w e  C d n

be  se rved  w i th  tha t  b r l e f  t oday ,  bo th  thoseI2

71

10

11

13

I4

15

I 6

1B

19

2A

2).

22

b r i e f s  t oday .

JUDGE STEIN : A l  l  r i n h f I  w o u f d

imag - i ne  r - ha t  can  b .  do re .  And  you  ce r t a i n  l y

have  g i ven  us  p len ty  o f  ma te r i a l  t o  read ,  so

r h , =  : , - 1 , 4 i  f  i . - \ n a l  r - n r r n l  a  . , f  . l ^ \ / c  r ^ r i  I  I  - -  T

assu re  you  tha t  we  w i ] ]  s t i l l  be  work ing  on' ?

t h i s  n e x t  w e e k .  S o  i f  y o u  w a n t  t o  t a k e  a

l - n r r n l a  . l a t 7 e  ' r . '  r r e t  ' a  r e n ' r z  i n  a n d  I e 1  t h e

R a n  i n n  h : \ / 6  e n  n n n n r - r r n i  j -  r z  t n  c r r a  l r r a l  e  i  L

l ' r r r  i  '  r e n l  i a q  r - n r r  l . l  l - e  - -  1 , ' r l l  r  I  I  h a  e h  l e t o
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I  n o l  l - h ^ l  i n  e ^ m F t.  J  - r

MR.  S ILER:  Yes ,  You r  Hono r .  I

3  shou ld  rh i nk  we  cou ld  geL  LhaL  i n  by

4  Wednesday .

5  JUDGE STE IN :  Okay .  I ' f l  l e t  t he

6  R e r r i . n  h , r v { =  a n  ^ n n r  r f  | n i  t  1 /  |  f i  - ^  k c  a  f  O O k  a t

7  i t  and  make  the i r  own  de te rm ina t i o r t .  Tha t

B  wou  t d  be  heJ  p tu  I  .

MR.  S ILER:  I f  I  may ,  I  wou fd  f i ke

1 n  h o f n r a  t > l ' i n ^  \ r ^ , , r  ^ , , 6 a r  i n n q  r n  i r r <r  * -  c  s t e p

1 1  b a c k  a n d  e s t a b f i s h  s o m e  b a s i c  c o n t e x t  o n  t w o

I ?  p o i n t s .  O n e ,  o f  c o u r s e ,  i s  t h e  h e a v y  b u r d e n

l 3  t h e  n € . t i  t i  o n e r s  b e a r  i n  t h i s  m a t t e r  t o

L 4  p e r s u a d e  t h e  B o a r . d  t o  g r a n t  r e v i e w  o n  l h e s e

1 5  p e L l t i o n s .  A n d  L n e  s e c o n d  i s  L h e  i m p o - r L a n c e

1 6  . ' '  . - - , n s i  s r  r i ' , l r - v  w i l t r  r , - r r r r i r e m e n f  s  i n  t h e

1 1  r - . \ r r e s l  n n , l i  n o  o n q r r n r a  r r c a  a q  - o r r r , i  f e d  i n

18  Sec t i on  328 .

I 9 Th i  s  Boa rd  has  cons j  sLenL l y

2 0  a c c o r d e d  a  r . r r e : t  d e a l  o f  d e f e r e n c e  t o  t h e

2 1  F e , r i o n ' s  n e r m i t t r n o  d e . i s i o n s  , - r n c l  h a s

) )  . a h a . r  a , . t l \ 7  < t -  : t a , - l  t h i l  n a l  i r r r  f - r r r n r c
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1  de te rm ina t l on  o f  pe rm i t  t e rms  and  cond l t i ons

I  L r v  h , .  P o n i n r  A -  l - h o  q o a r . l  n  '  i l  i n  i n . L e :

3  S tee l  Dynamics ,  quo t i ng  i n  pa r l ,  we

4  r e n c e r c . l l . r  l a l , i  1 - h F  S t a n d a r d  o f  r e v i e w  i s

\  a n n r  r , . . 1  s t  r  i r - r o n f  l r ,  1 n  p 6 ; 1 n - i r - o -  T h e  B O a f d'  " r v

6  \ ^ r F n l  . , n  i . ,  e f  A \ 7  . r r r / r f  a  i . r  i e  i  n f  r F . r r r a n t  f h A f

7  the  Board  w i f l  g ran t  rev iew  in  a  pe rm i t

B  appea f .  The  Board  exe rc i ses  th i s  au tho r i t y

9  on l r r  when  th t r  ne t i t i ons  fo r  rev iew  and  the

10  admin i s t ra t i ve  reco rd  a re  abundan t l y

1 1  6 o t . . 1 1 , 1 e i v F  t h ^ l  L h e  B o a r d ' s  a c L i v e

12  invo l vemen t  l n  t he  ma t te r  i s  war ran ted .

13 On  Lechn i ca l  - i s sues ,  o I  cou rse ,  Lhe

14  bu rden  i s  h i ghe r  s t i l l ,  as  t he  Boa rd

15  a r t i cu la ted  th i s  s tandard  i n  i n  re :  Peabody

15  t r ' i e sLe rn  Coa l  Company ,  qua le /  when  a

1 1  o e t ' t i o n e -  s c e k s  r p r r i e w  o f  a  n a r m i '  b a s e d  o n

18  i ssues  tha t  a re  fundamen ta f l y  t echn ica l  i n
t

19  na tu re ,  r he  Boa rd  ass igns  a  pa r l - Lcu la r f y

2 0  l ^ , = , : r r v  h r r . r j o n  n n  I  h F  n e t  i l  i o n e r -  [ d h e . r e  a

2 1  n e r . n  i  I  ' J e c i  s i  o n  n  i  r r n f  s  o n  I  h e  - e s o l  u L i o n  o f  a

2 ?  l - f o n r r i n p  t c n h n i n r l  r l i  c n , , t a  ^ r  . l i  q r d r ^ ^ - ^ ^ r
U L  U  T  J U Y  !  C E I ' L S I I  L  /
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1  i h e  R o a r d  t f r e f e r s  n o t  t o  s u b s t i t u l e  i t s

?  i  r r r - l n m a n r  f . r r  t h a  i r r . l n m a n f  n f  r h , =
I s v Y " L v r r r  v '

3  dec i s ion -make . r  spec i f  i ca .L l y  t asked  w i th

4  mak ing  such  de te rm ina t i on  i n  t he  f i r s t

5  i ns tance .

6 \ , \ l  e would submit  that NSBs and

7  REDOIL ' s  pe t i t i ons  ra i se  a fmos t  en t i r e l y

8  t echn i ca l  i s sues  on  wh i ch  t hey  ca r r y

q  n ^ r l  i r - r - l : r l - /  h a a \ / v  l r r r  r r - l c n  f  o  c h o w  . l e a r

10  e r ro r .

11  JUDGE REICH:  Do  you  th ink  the

12  de f i n i t i on  o f  an  OCS sou rce  i s  a  techn ica l

13  i ssue  ra the r .  t han  a  l ega f  i ssue?

L4 MR.  S ILER:  I  t h i nk  i t ' s  a

15  techn ica f  i ssue ,  Your  Honor ,  when  i t

I  h  i m n l  i . A i  l - o c h n i  c r  I  i < q r r p e

L1  ' nc .Lud ing  w iLh  respec r  r o  sou r - ce  agg rega t i on .

I  e  f o r  e - a m n  l c  -  - h c  . l c n r r . c  ^ f  j -  h c  r . ' : \ r  i n  r ^ / h i C h- t

1  q  i h a q F  n r r l -  : r  i  r r , - l  r r  : n n  n + r r :  t  o , - lL  r r c  J c  P u L o L r v s r l i  w P s '  d L v - .

20  wha t  t he i r  em iss ions  a re ,  wha t  t he i r

21 -  f unc t i ona l  re fa t i onsh ip  i s  and ,  o f  cou rse ,

i m i - v  i s  T h e ' ^  ' '  r e  a l l'  P '  w / \ r , t ' f  -  v  f r .
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1  t echn i ca f  i s sues  bes t  asce r t a i ned  by  t he

r F r  - +  l h F  R a n i n n'  i J c  i !  l l j r u r  '

JUDGE REICH:  Do  you  th ink  the

4  bas i c  s t . r uc tu ra . I  r eLa t i onsh ip  be tween  328  and

5  the  PSD regu la t i ons  i s  a  techn ica l  i ssue  c , r  a

6  l ega l  i s sue?

7  MR.  S fLER:  Tha t ' s  a  r egu la to r y

I  l ega l  i s sue .  Bu t  aga in /  i t ' s  one  on  wh i ch

9  pe t i t i one rs  have  a  bu rden  o f  show ing  c lea r

10  e r ro r .

11 J U D G E  R E  I C H :  U h - h u h  -

M R .  S I L E R :  A n d  I  t h i n k  a s  w e  w i l . L

13  see  du r ing  ou r  conve rsa t i on  he re ,  many  - -  i n

1 4  m A n \ /  r 4 q n c . c t s -  t h e  R F c l i o n  h a s  e y o . r : i  s e d

15  reasonab le  and  i n fo rmed  d i sc re t i on  on  these

l6  mar re r s ,  and  t he i r  d  i s c reL  i ona ry

71  de te rm ina t i ons  shou fd  no t  be  d i s tu rbed .

The  second  ove ra r ' . h i ng  p r i  nc i p l e  I

19  wan ted  t o  a r t i cu fa te  was  - -  i t ' s  been  a l f uded

20  t o  be fo re ,  bu t  i t ' s  wo r th  r ev i s i t i ng ,  and

2L  tha t  i s  Sec t i on  328  manda tes  tha t  i n

22  reo r r l a t i on  o f  oCS  sou rces  t he re  shou ld  be

12

1B
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10

^ . r i  f v  h o r  H a a n  o n s h o r e  a n d  o f f s h o r e .

- I  n n l  I r l  i n n  . - . \ n l  / . r lY u u L r /  o  I  P U r r u L

r e . n r i  r e r n e r t s  s h ; r l  I  h e  t h e  s a m e  a S  w o u l d  b e

a n n l i c a b l e  i f  f h e  s . u r c e  w e r e  l o c a t e d  i n  t h e

^ ^ Y 1 6 a ^ ^ - r l  i  n n  n r c h n r e  a rea .

To  the  ex ten t  t he  pe t i t i one rs  a re

n n r ^ r  d i s n r r l  i n n  R o n i n n  Y ' e  i n r F r n r a t : F i ^ n  ,, ;

r n n l  i . - ^ l i n n  n f  r a l - r r . l . l ^ . \ /  / d ^ ' , ; ' ^ h ^ h . c  W eL v L  
) l  

'  \

submi t  t ha t  t he  Board  shou ld  be  p re t t y  we t l

asked  o f  v iews  on  the  pe rm i t s .  And  i n  tha t

r c ' a a r e l  l  h a  r a n n r r l  . l e m o n s t r a t e S  t h a t  A l a S k a

did,  ln f  act .  review, corTrment on and secure

chan . res  i n  ho l -h  ne im i t s .  The  comments  we fe

.  r  r h r r  i  l  l -  F , . J  . \ n  V : \ / ' 1  ' l - t l ' t ' ]  T l a , r " ^ r n ' h e

- e r : o r d  -  T h a  A n a n  n a r s o n  r e v i e w e d  t h e

a p p l i c a b l e  r e q u i r e m e n t s  u n d e r  A l a s k a  l a w ,

r - n n r - l r t d e r l  -  a n d  T  . n r . 1 r e -  t h e  D i r r i q i . r n  n f  A i r

Qua l i t y  f i nds  t ha t  t he  She l f  O f f sho re ,  I nc . ,

e )<p lo ra t i on  p lans  w i l l  be  cons i s len t  w l th

n l - ^ 1 . -  a i -  ^ . , - l  i - , ,  ^ , . , , , , ^ ^  -  ^ , - . 1  - ^ ^ . , 1 - r  iA l a s K a  a l  r  q u a - r t y  s L d L U L e s  d n o  r e g u  L d L  r o n s

i f  ce r ta . i n  a f te rna te  measures  a re  added .  And

t - h a c o  i  n c t  r r r j a r . i  . , , . r i ^ ^ . , ^ ^  r , ,  \ f4 q  r L ' d  y

1 1

71

L2

13

\ 4

15

I 6

1B

19

20

2I

22
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10

11

I2

74

15

16

13

77

18

I9

20

2T

22

c e r t a j n  m e d s u r e s  d e s i g n e d  L o  i m p r o v e  t h e

e n l o r c e d b i l  i L y  a n d  p r e c i s i o n  a n d  a c c u r a c y  o f

t h e  o w n e r - r e l a t e d  f i r n i t a t i o n  t h a t  w a s  i n  t h e

p e r m i t s .

JUDGE STEIN :  D id  ADAQ,  I  guess ,  i f

t ha t ' s  t he  way  you  re fe l :  t o  l hen ,  co f t rmen t  a t

a l l  on  the  500  me te r  ] im i t?  And  I  ask  tha t

because  EPA re l e r s  i n  t he  Response  t o

Comments  t c ,  t he i r  f a i f u re  to  ob jec t  t o  t ha t

l im l ta t i on .  Bu t  I  was  wonder ing  i f  you  cou ld

te f l  me  i f  t he re  was  any th ing  i n  pa r t i cu la r

tha t  t hey  sa id  abou t  t ha t  l im i ta t i on  o the r

j -  h , r n  l h e i  r  a l  l o n , - d  f  : i  l l r r a  i . \  . r h i F - l -

M R .  S T L E R :  I  d o n ' t  b e L i e v e  t h e y

, l : d  h r ' l  f h o r a  ' . r o - o  4 n r r  n  m h a r  n f  i s < r r e s  L h a L

t hey  d id  no t  go  th rough  as  a  ca ta . Iog  eve ry

i s s r r o  i n  1 - h e  n p r n i  t  h r l  s i n n ' v  c l e l e . r i n e d

t ha t  i t  wou fd  be  cons i s ten t  w i th  the

r r . r r r r l a t  i o n s  i n  r - 1 . ; r r , = c n ^ F  - l i  h d  ^ h c h ^ - 6  i ? a a

\ ^ r i  t h  r , - q n p . i  1 . ,  r F . r r r i  r ' - m a i - \ i -  e  i n  f  h o  n a r m i i - s

w i t h  a  f e w  m o d i f i c a t i o n s /  a f f  o f  w h i c h  a s

r ^ n n c e l  t n -  r h e  r a , r i  9 p 5  t h a t  n e r e  m a d e .
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7

8

A q  I  h  i  e  R ^ ^ r . l  h : q  n r o v  i  n r r e  l r r  q :  i r l

i n  t h e  T e c k  C o m l n c o  c a s e ,  w e  d o  g i v e  g e n e r a l

s u b s t a n t l a f  d e f e r e n c e  t o  t h e  s t a t e ' s

i  r  I  a y  6 - 6 .  - '  i  ̂ r  r - '  ,  t  s  o w n  l a w s .  I n  t h i s

. . - - - r  - " - . r  - h a e F  F A r r r  i  r  s  a n d  I o u n d

t hem cons i s ten t  w i th  the  co r resDond inq

n n  c h n r  o  r o n r r  i  r a m a n i -  e

P e t i t i o n e r s  h a v e  n o t  a L l e g e d  o r  d o

n . ' t  h a l  
j A \ r a  i l ^ a U  h r d  n  i  e  i  n  I  a  r  n  r  a  -  F  , - l  i j - .  O W n

- o . r r r l a l  i n n  n f  f h ^  " a w s .  T h e r e ' s  n o  s u c h

con ten t i on  be fo re  the  Board ,  and  so  g i ven

t h a t  I  L e r e r -  n o  , ' J  i  s n u t e  t h a t  A l a s k a  h a s

con f  i r rned  tha t  t hese  pe rm i t s  a re  cons i s ten t

rd i t h  t he  COA requ i remen ts ,  we  wou fd  submi t

tha t  as  a  ma t te r  o f  f aw ,  t he  manda ted

Sec t l on  328  has  been  sa t i s f i ed  and  the

n e  r  - n  i  I  s  s h n ' r  1  , l  h e  r n h g  l j .

JUDGE STEIN :  Mr .  Zen ick  re fe r red

f o  a n  e x h i h i l - .  T  d o n r t  k n o w  j - f  i t  w a s  E x h i b i t

- '  ' s  t h e  b a s i s  f o r  L h eo y y o r  c |  L r  y  f ,

s ta temen t  i n  t he  Response  to  Comments  - -  I

m a v  h a v e  l -  h e  F y l ^ i h i  I  r l ' m h o r  ' " r r n n n  - -  t h a t

10

11

I2

I3

T4

15

16

L1

18

19

20

?L

22
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1  we re  ou t s i de  o f  t h i s  500  me te r  l im i t ,

2  s i c rn i f i cance  l eve f s  wou fd  - -  wou ldn ' t  be

3  exceeded .  He  sa id  the re  was  some ana lys i s

4  tha t  was  done  by  you r  c f i en t  as  the  bas i s  f o r

5  t ha t .  Do  you  know  whe the r  t ha t  pa r t i cu l a r

6  exh ib i t  i nc ludes  numbers  so  tha t  we  cou fd  see

7  wha t  i t  i s  t ha t ' s  be ing  reL ied  on  he re?  As

B  you  p robab ly  ga the . red ,  t he  suppor t  f o r  t ha t

9  pa r t i cu la r  Response  to  Comments  i s  someth ing

10  f ha f ' s  o f  . r r cA l -  i n t e t : es t  t o  t he  Boa rd  i n

11  te rms  o f  unders tand ing  uha t  t he  bas i s  f o r  i t

r l  t  - s  ̂

t3 l ' l R .  S I L E R :  I  L h i n k  t h e  r e c o . r d

L4  documen t  t ha t  pe r ta ins  to  th i s  i s  t he

15  addendum tha t  was  f i l ed  to  the  pe rm i t

16  app l i ca t i on  on  March  25 ,  2A01  .  And  l t

L1  add ressed  a  number  o f  i ssues ,  bu t  i t  a l so

18  add ressed  She l l ' s  r equesL  . t o r  t he

I g . \ \^rn a r  -  r  adr r  a c r  or l  l ip i t  for  a minimum 500 meter

20  d i s t ance .

27 As  Your  Honor  w i l -L  see  i I  you  have

22  a  chance  to  fook  a t  t h i s ,  wha t  She l l
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bas i ca l l y  sa id  he re  i s ,  f i r s t  o f  a l f ,  we ' ve

seen  the  memorandum tha t  t he  admin i s t ra to r

- . - ^ - ^  -  -  ,  r . -  ^  . .  -  r . r  . t i o n  o f  s o u l c eL r r E  o y v f f u d

aggrega t i on  under  PSD to  o i1  and  gas

f a c i l i t i e s  o n s h o r e  a n d  o f f s h o r e .  A n d  w e ' v e

t aken  no te  o f  h i s  re fe rence  to  the  fac t  t ha t

some sou the rn  s ta tes

m i  I  o  n r n w i m i  1 - 1 r  f a < i -

h : r , e  r r q a r ' l  e  n n o - n t t , ,  r  L e I

wi th in  wh ich  sou rces  w i l l

l ^ o  a a , r r c r r r - ^ d  i  '  I  h , . v '  r e  o n  c o n f  i  o D o l t s  o f

r0 ad jacen t  p rope r t y .  So  i n  t h i s  subm iss ion ,

She l f  sa ld  we  wou fd  l i ke  to  have  and  w i - .L . Il l

I ?  ag ree  t o  a  500  me te r  spac ing .  They  sa id ,

l 3 d r r ^ 1  6  q n T  - ^ m m i  l -  c -  - ' -  -  o fr L  -  P a L  r  r r 9

L4 e i I  a e  i , . -  , - - L ,

15 u r h i  c h  i  t  a r  t  h - n  i h a  < , , d d a e l a r l

. r t a r - F - - n i r e  - . : r J i r r s  -  F r r r f h a " n . ' r a  T r ^ n  a n

i  " n n F . l  . r n a l v e i e  n c - q n o r . ' i  r r o  t h i e  d i e t a n c e  i S

su f f i c i en t  even  under  the  wors t  comb ina t i ons

o I  sou rce ,  I  oca t i ons  and  v r i nds  l o  avo id

r  n n r - 1  ^ , - ^ r 6 d r t  i  ^ h

15

T1

1B

T9

?0

27 JUDGE STEIN :  Bu t  t he  da ta  tha t

under l i es  tha t  i s  no t  l n  t he  reco rd ,  i s  t ha t22
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10

1 l

I2

13

r4

15

15

18

19

20

2I

22

co r rec t?

MR.  S ILER:  I  don ' t  be ] . i eve  i t  i s ,

You r  Hono r .  I  know  rha r  mode -L ing  wds

n a r f n r m a r - l  : n r - l , . , a r c r - ^ r ^ -  - d ^ v - ^ - +/  d 5 F  d r l r J r e \ J o L  U l l 5  ! \ r C f  e

consL ruc ted  o f  two  I ac i l . l t  Les  ope ra r i ng

s imu f taneous ly ,  and  i t  was  de te rm ined  tha t

500  me te rs  - -  t ha t  t he  NAAQS wou fd  no t  be

exceeded  i f  t he  d i s tance  were  500  me te . r s  o r

g rea te r .  As  f a r  as  f  know ,  t ha t  i s  no t  l n

t he  reco rd .

J U D C E  S T E ] N :  O k a y .  J u s t  + o r  p o i n t

, 1  I  . l A r  i f  i r - : t i n n  m n r a  f n r  n o r h : n e  r h , -  p'  " -  e g l  o n

r  h r n  f a r  r r n r r  m r r  . , n r . t  . .  ^ +  . - . 1  : ^ ^  i ^  I  1 '  , ,L  ] v u t  , , , r  u l r u s r 5 L c r r r L r t r r 9  _ L r  L r L d L

d , - q r r i  j -  F  r " r h : t  m  i r r h i -  h o  i n  i h 6  R a r r i  n n! \ u Y  r  v r  r  J  ! L P r . t i

h r i  c f  i - h , - \ /  i  a n k  n n c  i  t  i n n  i  n  p 6 . : n / 1 n q a  i  / - )

a .  n n r a n r  e  f  h n l  l h a \ /  \ ^ 7 6 r a  n . \ ' l -  - a - ' r i n n  n n  t  h g

l 1  War rum memo.  And  so  T  unde rs tand  you r  po in t

i s  wha t  She l l  wan ted ,  bu t  f o r  pu rposes  o f  t he

Board ' s  cons ide ra t i on .  t hey  d id  take  tha ] -

r - q i * i - n ' .  R a c n / . '  i e a  L o  C o r r u t e n L S .

MR.  S ILER:  I  unders tand  tha t ,  You r

Honor .  Bu t  I  t h ink  i dhen  you  read  the  War rum
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1  memo,  you '11  see  i L  i s  a  ve ry  good  expos i t i on

2  oL  2O-p lus  yea rs  o f  h i s ro r y  o f  how  the  agency

3  has  app l i ed  t he  agg rega t i on  o f  ad jacen t  o r

A  ^ - . ^ +  I  ^ , . ^ . , ^  f  - ^ i  
_. a  L v t , L r \ r u - - -  . - - , I i t i e s  a n d  h o w  t h a t  c a n  b e

(  : n n l  i o r ]  r o - < n n : l - . | ' .  j -  - l i -  - i  i  - n . ]  ^ --  -  -  . - - . . - J  I y  L  L J l e  u t  I  d r r u  r l d S

6  s i L u a t i o n  w h e r - ,  c o n L r d - L y  L o  L h - L s  e x L r e m e l y

7  l i t e r a l i s r  p o s i L i o n  L h a r  L h e y  d . r e  t a k i n g ,

B  w h i  c h  - i s  L h . 1 t  a  . l  e a s e  c o n s t i  t u L  i n g  5 ,  0 0 0  p l  u s

9  r - ' - s  i s  :  n r . n . - - - .  - v e  t w o  O fu  I J '  J I r c r  L y f  r r r a r  r  r  f / u u  r r o

' l n  r l - . - - -  t - - ' r - L i F ^  ^ : r h  n r h o r  r r n ' r  h - r r aI r r r r l j  t - u ! r -  ] u u  r r f , ! L

' I  
I  - r \ n f  r , 1 r r . \ 1 r q  . r  - ] n a r f  i t r s  a n d  A 1 \ /  s n t J r . : e  I O C a f  e d

1 2  r n v w l ^ e r e  - 1  |  h e . o  I  L  o c a  '  . - o s  s l 6 y l 6 l

' I  
?  ha  - rnn  r  r - c -  I  a . l  r  n , ' i  1 -  h r i  i  f  r r a r r  h : r r c

1 4  a . l i a c e n f  s o r r r . r r . s  w h i c h  a r e  s a i d  t o  b e  c f o s e

1 E ,  , ,  I  h ^ a . l - , ,  r +  l a : d e  t n  f  r r n l .  l r ra l l u  I I g a l U J .  ] v  L v  ! ! J . ' \ ' ]

16  unadmin i s t r ab le  and  r i d i cu fous  resu l t s .  I ' ve

71  pu t  on  the  p ro jec to r  he re  - -  pe rhaps  you r

' I  
f ,  t a ^ h n  i n : l  n o r c n n  - a h  h r ^ - r - ^ +  + l - , i  -  c .

f - - - - . 1  ( - d r r  I J r u _ e u L  L r r r 5  . o r  u s .

I 9 J U D G E  S T E I N :  M r .  K u c h e r a  ?

M R .  S I L E R :  T h i s  w i l f  g i v e  y o u  s o m e

2 1  i , - ] o ;  n F  t l  e  f i a r \ . - f  a h h \ .  i  h r ? ^  r  r - ^ ^  h ^ y ^ .  T h i s

? )  , . , h i ^ h  i ^  - : n t - i ^ h 6 , - ' l  q n T  F v h i l - ' i  t  a  A r r d r r < l -r r o P r  w r r f  u r r  f r  u o | / L - u r r c  f L  u ,  F u y u J L

2A
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1 0 ,  2 0 0 1  ,  s h o w s  L h e  l o c a t i o n  o I She f  I ' s  l - €ase

are covered h,yb . L o c k s  i n  t h e  B a l k a n  S e a  w h i c h

t he  MMS au tho r i  za t i on .  And d -  y L | u

^ ^ - 1  i ^ r r ^ , r c  I a : < .Your  HonDr ,  w i t h  r espec t  t o

b l o c k s ,  t h o s e  t h a t  a c t u a f f y  t o u c h .  y o u  c o u l d

as  fa r  apa r t

And depending

which no one

r <  l 5  m i  I  o e .  h w  a r r r  r o n L n n  i  n n

o n  h o w  y o u  d e l i n e  " a d j a c e n c y ,  "

l . n  n u  <  h a ^ a , , c a  l - h a v d.  . , .  -  a "e - -  no  de f i n l t i on ' s

these  b focks  a re10 b e e n  o f f e r e d .

d e t e r m i n e d  t o

I f  a l f  o f

1 1 1 - ^  ^ t  ^ ^ ^ o n n , , n h  + ^  6 ; r i - h  . r ] . h F r

v n l  r - n r r l  - . 1  h a r r , .  q r l '  r . e S1 . 2  r o  b e  d e e m e d  a c l j a c e n L ,

13 a c  f a '  d s  a n F r l  a s  ? 0 0  m i l e s  b e r n a r o n a f o r ' l

m i  a h l -  : z l z - l

o f  whe the r  a

1-A T h i s  s a m o  a n d l  y s i s ,  I

15  dpp l i es  equa l l y  t o  Lhe  quesL ion

t h  c l  r i  l l s h ' n  w h i n h  c i e t d c h e s  t r o m Loca t i on  A  and

not the same

fo r  wh ich

71  moves  t o  Loca l i on  B  i s  o r  i s

18  sou rce  tha t  i t  was .  The  ru l -e

19 n ' . t i t i . n F r e

o f fe red  no20 ^ r h a r  i  t ^  t h a

2 I  de te rm ina t i on ,  i s  t ha t  t he  d r i l l sh i p ,  no

?2  ma t te r  where  i t  qoes /  con t i nues  to  be  the
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1  same  sou rce .  And  f r ank l y ,  t ha t  has  no  - -

2  LhaL  makes  ro  sense .  When  you ' r e  r a l k i ng

)  t h ^ , - t -  r - - a - i ^ r ^  i r  c o r l d  b e  3 0 0  m i l a c  r n : r f
" "  

' ! r  q } J s r  u

4  , r r d ; | F  ( - o m D | , a r  F  /  ^ h  o L h e r  i n

\  1 - o r m c  a f  r n r r  r i r  - . . - 1 i t s , .  j - ^ , . - -
I  q u d r r t y  r r 5 u c J .

S in i l a r l y ,  t ne  ru l e  I o r  wh i ch  t hey

7  con tend  and  t hey  assume  ro  be  i nv i r i ng  [ h i s

B  work  to  fash ion  some a l te rna t i ve ,  because  1

9  no t i ced  tha t  counse l  f o r  NSB focused  a lmos t

1 n  c . r r . r i r a l \ 7  ^ n  r h a  n ' a < r i ^ .  ^ r  t '  , " , ^  . , l r i  l l c h i n <

I  I  r - . 1 n F r a l  i n r l  i n  n r n w i m i r r z  i n  o r r h  . r l h a -  '
l r r Y  t r r  r r ! v ^ - ' . ' .  e r  L J

1 2  t h e  r u l e  f o r  w h i c h  t h e y  c o n t e n d  r n  t h e i r

1 3  b r i e f s  i s  t h a t  a n y  t w o  s i t e s  t h a t  a r e  d r i l l e d

1 A  h v  r h F  q a m a  e h i h  I  l - '  I  r ^ h r : ^. p  L u d L  d r e  u | |  u e | |  L  .  g U O U S

1 5  l e a s e d  b l o c k s  s h o u l d  b e  a g g r e g a t e d ,  e v e n

1 6  - h / - 1 r r . r h  + h - c ^  .  r a  n ^ t  , 1 . - . \  i  n n  I  n  h o  c  i m u l l a n g 6 L l 5

I 1  e m i s s i o n  s o u r c e s .  N e v e r t h e l e s s ,  t h e  r u f e  f o r

1 R  w h i . - h  I  h a r r  r - n n t o n r l  l - h a  , - \ n  I  - '  : r l -  i r - r r  l s r - q f l  r - u l s

' I q  
r h e v  o f  F e -  i s -  - ' ^ -  -  - c a ! ' i o n s  o n! r r ! j  u ! r L .  , r ,  y c J ,  L r r d L  o  y

20  con l i quous  l eased  b l ocks ,  even  j f  t hey  a re

2L  d r i l l ed  co rsecu t i ve i y  and  a re  55  m i l es  apa r t ,

? 2  s h o t t l  d  h e  , a ' r c r r c r r : f  o d  r r n d a r  c n m a  - -  u n 6 1 9 1

Beta Court Reporting
www.betarepofting.com

t
(202) 464-2400 (800) s22-2382



105

10

t h e i r  i n t e r r ) r e t a l - i  r . r n  t h a t  l e a s e  b l o c k s  a r e

pr :ope r t y .

J U D G E  S T E I N :  I s n ' t  t h e  c h a f l e n q e

t h a t  w e  h a v e  h e r e  i s  t h a t  w e  d o n ' t  r e a 1 1 y

know how fa r  apa r t  t he  c l r l l f i ng  w i l f  occu r /

t h A r  . . r _ a r  r  m a r r  _ _  r r ^ . .  . - -  k n o wI  f  r l ' o l  y r u  ^ r r ] . , w ,  y l / u  r l L d y  r r L ] L

. 1 r t c n  i i l a r  r r a r r  l - , + a i n  n n a r > l - i  n a  r h > ' i -  r h a, e , , , t 1 l

cha l l enge  I t h i nk  f o r  l l - e  Boa rd  i n  l ook ing  a t

t h i s  500  meLe r  - I im iL  . i  s ,  you  Know,  i s  i t

r o r ' l  l ' . r  r e , r l i c l  i -  r ^  - h i r L .  - h - r  ^ h i ^  r , , r h- l |  |  I ' K  -  r d L  5 t i  t p  n u  t u e r

^ ^ ^  , , 1  l l  - r  t s - ^ L -U l t c  w - L - L - L  d L L d r ' l r ,  O O  I T S  T n l n g  a n O  f n e n ,  y O U

know,  d i  sengage  l r om Lne  seabed  and  move  t o

an  a rea  cha t ' s  no t  55  m- l es  dwdy  bu r -  i s

r F : l  I  \ /  r r r r i  |  , r  n l  n < o ?  A n r l  I  h i r  ^ . a < a n i  <  -

s l  i , r h l  I v  . l r  f  f  e r o n t  r r r r c q t  i n n  n p ^ r r r e a  i  l - a L

D r e s e n l - s  r  r " I  r a q r  i  n n  o f  h o w  s o  I  i d  i  s  r h e

su r ) r )o r t  f o r  t he  con r - fus ion  tha t  500  me te rs

rea f l y  i s  a  l im i t  w l t h i n  wh i ch  t he re ' s  no t

( l . ) i  n . t  l -  . )  h t r  ,  NAAn 'q  V io - laL ion?

MR.  S ILER:  Under  you r

' ^ s r r m i  n n  f  h i  s  i c  n n a  r r g 5 5 g l
J  y v  L r r c  L  r l L  d ' : J u r r L f r r 9

i n  wh i ch  Loca t i on  A  t o  Loca t i on  B ,  so  l e t r s

11

r2

13

I4

t5

15

r'7

18

19

20

2I

22
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' I  

, ' . t  i  c - r 1 c c  r h . r r  h v n 1 1 h q 1 i C . 3 l .

J U D G E  S T E I N :  C o r r e c t .

M R .  S I L E R :  T h e  5 0 0  m e t e r

4  l i n i t a t i on  i s  no t  essen t i a f  f o r  t he

5  de te rm ina t i on .  And ,  i ndeed ,  i t ' s  l a rge l y

6  i r re levan t  t o  the  de te rm ina t i on  o f  whe the r  o r

7  no t  t hese  two  d r i f l  s i t es  you  pos l tec l  t ha t

B  a re  501  me te rs  apa r t  a re  con t i guous  and

9  a c l i a c e n l  f o r  r  r r r n . q F q  ^ f  : n n r o n : i  i n n  y n 6 l s 1

10  t he  PSD s tanda rd .  The  t es t  t ha t ' s  been

11  a r t i cu fa ted  ove r  and  ove r  aga in ,  mos t

12  recen t l y  i n  Mr .  Wa . r rum 's  memo ,  go ing  d l I  Lhe

13  way  back  to  A fabama Power ,  t h i s  un ique

I4  s i cua t i on  whe re  sou rces  can  be  agg rega red

15  under  ce r ta in  l im i ted  c i r cums tances ,  whe the r

1 a  i h i <  n r n n a c o r ' {  : n a r a n : r  i a n  v a e a m } - ' l  a c' - -  a conLlron

1 ,1  sense  no t i on  o f  a  p fan t ,  because  go  back  to

18  Lhe  A - iabama Power ,  rhe  Cou- rL  was  p resc ind ing

1 g  c l i  r e r - t l  r z  f r n m  f h e  f a c t  t h e r e  w a s  a  P S D  i n

2 0  S e c t i o n  1 6 9  s o m e  r e f e r e n c e  t o  p . I a n t s .  S o  t h e

2 I  p l a n t  i s  a  c r u c i a l  c o n c e p t .

22 a ^ h +  i  ^ , ,  i  r . ,  - ^ , 1  - , J l - ^ . . ,  ,
o | | v o u J o L c l I u y o I q
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ra l

a r L , P \ ,  !  L o ' r L

sense  no t i on  o f  a

h : <  , ^ , - . n q i  q ] -  F n t  l  \ u

Warrum sa id  wou ld

, r n r l o r  l -  h a  t t n i  n , , a

the end of  the day,  common

p I a n !  r s  w n a L  L n e  a g e n c y

a p p l  i  e d .  T f  I  s  w h a t  N 1 r .

4 . 1 \ r F Y n  \ i  e  d o - , = - m ' . a t  i  O n S

<  i  f  r - t -  i  o ^  w h e r a  \ / ^ ' r  h d V e

1 / ^ e l  n r r \ n F - ' i o e  n n . h n - c ,  r , r  a ' f  e h a - a ,  r . r h c y g

r r n r r  h : r r e  d r i l I  c i l a e  - r - , r -  ^ , . , , - .- - - - -  f n d f  o c c u p y  s m d - L -  d r e a s

A n , ' l  l h r -  ^ , , 6 c 1  i . - \ n  . \ 1  n l a n l  i m n l  i e c .

s o m e  k i n d  o f  f u n c t i o n a l  c o n n e c t i o n  b e t w e e n

10 the  ac t i v i t i es .  [ ' o r  examp le ,  Vou  w i l l  f i nd

11  i n  the  reco rd  the  A laska  Denar tmen t  o f

L? Env i ronmen ta f  Conserva t i on '  s  de t  e rm ina t  i  on

w l l -  h  - i . c n a - .  f  ^  < . ) t i r a F  F . ' a r r e r t a l  i n n  : n  I  h e13

1 4 o n s h o r e  P r u d h o e  B a y  u n i t .  w h i c h  w a s  i s s u e d  i n

2 0 0 4  a n d  a s  t o  w h i c h  t h e  a d m i n i s t r a t o r15

16  dec f i ned  t o  ob jec t  i n  2005 ,  i n  wh i ch  t hey

1 ' 1  m a l , e  f  h c  n o i  r t  r  h a t  r r c l - r r r c -  i r r o t  i  i k e

18  o f f sho re ,  because  you  have  vas t  d i s tances ,

19 , . ' h , e l -  1 / - \ r 1  n o o 4  '  n  l n n I  a L  i S  w h e L h e _ L  L W o

? n  f : r i l i 1 -  i c . s  ' ' r n ' 3 r a t e  a S  a  C o n f l u e n c e  o f  a

2I n l , : n f  D o e s  P o i n t  A  S e n d  r a w  m a t e r l a L s  r o

p ^ i  h l -  R  T ^ r  n r ^ - a e c i  n f t "  D ^ i  h t -  R  c a n r i  l -  h -22
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I4
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I9
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n r n d r r r : l  s r ) m F n l a r - F  F  l S e ?

And  even  under  tha t  ana lys i s ,  t he re

: r a  I  i m i  r ^ l  i / - \ n <  l n o n n i  i c r J l n t  I  \ 7' - ,  saY

r r n , r  d n n  l : r a  a- v e r y  e m a s s a o n  s o u r c e  o n  a

n i n a l i n o  f n r  o w : m n l a  l t - r <  t r r h < n ^ 7 t i n. . . . -  - . . .s

n - . \ d ] r - - .  B l l f  l h a l  i c  r h F  . a n l r . r l  , ' - I r l a e f  i O n

h e r e .

a a r -  f  i  h d  h > - 1 .  1 - ^  r r n r r r  h r r n n r h a i -  i c r l

nowf  i f  you  have  a  vesse f  d r i l l i ng  a t

.  - J  r l r r  I  I  i n r r  a n ' r t  h e "  w e l  Iu r r  / 1  i ' r l j  v  _ L r r !  Y  u  L r  r  L  , .  ,

a l  T . . 1 / - - r -  i . r n  R  l h a r r : r o  i  n r i o n a n d o n t

- n l  i r r  i  I  i o q  ' l ' h o r r  r l n  F ^ t  d a n a n / {  n n  o r c h

^ l h r - r  T h o r r r  - , r  q a n . r -  r f  a  i n  j -  i m e  n  \ r . L l f

h r r n n f  h c t  i  n e l  r n n c a n r r l  i v e  T h F  , r i  r  i m n a C t S

a r e  c o n s e c u t  i v e ,  n o L  d o d i L i v e .  A n d  f h i  s  - -

t h o  : n e n c r r  r ' = - c a n r h l  r r  r l p l a r m i n o d  i q  M r

Zen i ck  sa id ,  unde r  t h i s  s i t ua t i on ,  t he  500

m e F o r  r r r l o  i  e  r A : l  l r r  i l r - l -  ^ 1 . l -  ^ -  r n  l - r , r n n - - n n, j . . . - ' ' I g d r J y I u - L U ( - ) L

o f  cau t i on  and  un re la ted  to  the  ques t i on  o f

wheLhe r  Lhese  shou fd  be  agg rega ted .

I t  i s  i ns tead  someth ing  tha t  She l1

sugges ted  because  She l f  had  done  mode l i ng

(202) 464-2400
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1  c o n c e r n i n g  t h e  p r o t e c t i o n  o f  t h e  N A A Q S  w h i c h

2  s h o w e d  t h a t  a t  t h e  h u l f  o f  t h e  s h i p ,  t h e

3  N A . A Q S  w o u . I d  n o t  b e  e x c e e d e d ,  b u t  t h e  q u e s t i o n

4  w o u l d  b e  w h a t  i f  t h e r e  w a s  a n  a d d i t i v e  e f f e c t

5  f r o m  a n o L h e r  p r o m o r i o n a l  v e s s e l ,  a  s e p a r a L e

6  s e . t r - a  f  n r  P S D  r l t t  r n / - \  q o q  h I  j -  n n s q i  l r l ' /  a

7  con t r i bu to r  f o r  NAAQS comp l iance?  And  i t  was

B  de te rm ined  t ha t  500  me te rs ,  as  was  sa ld  i n  .

g  th i  s  ac l c le .n , - i r rm-  \dou f  d  no t  - -  wou ld  be

l O  q r r f f  i r - i p n r  i , .  n r a r -  l r r r J o  : n r z . r d ' 4 i l i r ; a

11  exceed ings  o f  t he  NAAQS and  any  hea f th  r i sk

l 2  Lo  peop le  who  m igh t  be  i n  t ha t  p rox . i  m - i Ly .

I  submi t  t o  t he  Board  tha t  t hese

14  a re  d i f f e ren t  i s sues ,  500  me te rs  i s  no t  t he

15  c r i t e r i on  fo r  sou rce  agg rega t i on .  Your

15  accep tance  so  fa r  i s  She f l  has  accep ted  tha t

I7  as  pa r t  o f  l - he  owner - reques ted  ] im i ta t . i ons

l R  f  . r  -  r h i s  n r n l , . r - f  .

19 J U D G E  S T E I N :  D o  y o u  a g r e e  t h a t  L h e

20  d r i l l sh i p  i n  a  pa r t i cu l a r  d r i l l  s i t e  i s  t he

21 ,  sou rce .  i f  f  unde rs tand  i t  co r rec t f y ,  and

22  tha t  when  i t  de taches ,  t ha t ' s  t he  end  o f  t ha t

13
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10

11

I2

sou rce?  I sn r t  t he re  d i sc re t i on  on  t he  pa r t

o f  F ,PA  to  h - ve  i  n t e ro re ted  i t  t ha t  i t ' s  t he

d r i l l sh i n  i t so  l f  a f  r - hese  d i f f  e renL

loca t i ons?  Or  i s  i t  you r  pos i t i on  t ha t  EPA

does  no t  have  d i sc re t i on  to  make  tha t

dete rminat i  on ?

MR.  S ILER:  Ou r  pos i t i on  wou ld  be

tha t  based  on  t he  l i t e ra f  l anguage  o f  t he

reo l l l : t i on  wh i ch  savs  t ha t  i n  Pa r t  55 .2  t ha t

an  OCS sou rce  i s  on l y  a  sou rce  when  i L ' s

: l l a r - h o , - l  l ' a r  , , r I - ^ n  t h i s  s o u r c e  f i n i s h e s

d r i l l i ng  and  de taches ,  i t  ceases  t o  be  t ha t

sou rce .  I f  i t  r ea t t aches  somep lace  e l se ,

i t ' s  ano the r  OCS sou rce .  Bu t  no th i ng  i n  t ha t

r e . r r r l  r . i n . r  c r q f l F s r  q  L o  u s  L h a L  E P A  c o u _ L d  h d v e

- : n  -  n  -  A  ' r  ,  i  n  /  a  f  {  -  a  a  a  i n  q n r r  r c e  n a c  a ^ r r  r . - a

s tdLus  I o r  a  vesse l  f o r  d r i  1 l  i ng .

JUDGE STE IN :  I sn ' t  t ha t
n

c . f  f i . r - f  i \ / a l  \ /  \ ^ / h a l  r h o r r r r r a  , l n n e  i  n  c n m e  n f

i h e i - . t h F -  n a r m i l s  ' r  h ' -  A R r - O  n ' . r m i r  i n

. e i  r F , a  | J a / r r . n  r \ /  e i t U d L i O n ?

MR.  S ILER:  The  ARCO pe . rm i t ,  You r

13

I4

15

16

L1

18

19

20

2 I

22
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I  r l o r ^ ,  - 6 ( a r - :  n n  r  o  I  h p  n T e V L O U S
,  ) v v  

L '

'  r o r n i l l i n r  A c  1  r a r e l l  i t  ' L 6 r c  w a s  S O m e

3  d i scuss ion  ea r f i e r  abou t  agg rega t i on  o f

4  sou rces  unde r  t he  PSD pe rmr t ,  bu t  t he re

' I  r . .  - ,  . ^ -  |  |  _ r r r  a r r . r _ c o a t  i o n .  A R C OJ  l q q f f y  d t t j  u Y )  - L Y U L ' J " .

6  n a  r m i  r r o . l  t -  h : l -  t  l - .  \  |  ^ - -  \ ' l  |  ^  . h i  - - _. - . .  r  L r i c l L  V C S > E l  5  E l l l l s 5 l O n S r  O n

7  r h c  a s s r n n l  i n r  t h a L  a ] _ L  o f  t h e  e m i s s i o n s

R  u r n ' r  l , - t  h o  c , , l - r . | a r t -  r ^  l - . ^ l  l - . ^ "  i -  r' L  J u u j L L u  L U  d 9 9 ! Y 9

9  s i n g l e  s o u r c e  o r  a s  a n  a g g r e g a t i n g  s o u r c e .

1 0  T h e  i s s u e  w a s  n e v e r  a d d r e s s e d ,  b u t  t h e r e  w a s

' I  
I  n o  - -  l h e r e  w a s  n o  d e c i s i o n  b y  . r n  a g e n c y  L h a L

l ?  t h e  e m i s s i o n s  f  - r o m  d i l  l e r i n g  A R C O  d r i l l i n g

1 3  s i t e s  s h o u l d  b e  a g g r e g a t e d .  T h e  i s s u e  n e v e r

1 A

15  JUDGE STE IN :  Bu t  i t  wasn ' t  an

1 6  i l l c r r , r ' l  n a r n i t  -  I  L a k e  i t .

I 1 MR.  S ILER:  I t  wasn ' t  an  i f l eqa f

1 o  - ^ - - i {  + h 6  m a r - h ^ / ]  F , , ,  L , h i - h  L h a L} r s r l ' L f  L  v y  h " | u L ,

1 9  p e r m - l l  r e e  c h o s e  t o  p e r m i t .

20 ' f  
f  1 , ,  v ^ l l r  I J ^ n ^ f,  , , L o  y  J o  y  - v ,

27  to  me  somewha t  i r on i c  t ha t  t he  emiss ions /

) ?  r ^ r h o n  r r a , r  r r / a r r d .  r -  h A m  h ^ i  t h : t  t h o r ,  - r o ,  r
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www.betareporting.com(202) 464-2400 (800) 522-2382



I I 2

r ^ - r  p , a i  I  a  h . l  r . r h o ' 1  r r n r r  l - r l r  a i  n r r r r h a r  n f

s i tes  ARCO was  go ing  to  d r i f f  and  d id  d r i l ] ,

t h e  F m i q q i o n q  n r . r  e i t e  w e r e  a f m o s t  t w i c e  w h a t

t he  - -  may  have  been  more  than  tw ice  v . rha t  t he

reques t  o f  t he  l im i t  wou ld  be  fo r  - -  under

- h a - -  - ^ Y m i  -  r ^ -  - t s i s  t i m e  a r o u n d .

J U D G E  S T E I N :  E n v i r o n m e n t a f 1 v ,  w h a t

-  r c '  w a  r e a  I  |  . r  a r n r r i  n f l  . t h o u j -  h , . r a  ' n  f  h e  S e n S e

10

72

13

16

71

1B

L9

20

2L

22

r e n r r i  r a , - l  w h :  |  i  n

know what inn r A / - l - i  / - : l  f  a r m <  - -

n Y ^ . - l  i , ' - :  I  t 6 r m <  i  l -

M R .  S ] L E R :

I  pe rsona f f y  don ' t

t ha t  t he re  wou ld  be

* ^ - , . 1  - ^ - ^ - r  ^  - . . r
! s , , { u r ! c l L L E r r L

do we

11 r n o r n  q  ' ^ -  l -  h  i  q  n a  r f  i  c u f  a f

1  d o n ' L  L h i n k  i L  h a s  - -

k n o w ,  Y o u r  H o n o r .  I  k n o w

somewhat more modef ing
4

h r "  l ^ ' a , , ' / - \ n . l  j - he t  l " n  no t

I 4

15

sh - i p  o r  seL  o l  sh i ps?  Or  i s  t ha r  some th ing

tha t ' s  r ea l l y  - -  t ha t ,  you  know ,  hasn ' t  been

reached  because  tha t ' s  no t  t he  de te rm ina t i on

tha t  I  s  been  nade?

sure  why  the  dec l s ion  was  made  to  pe rm i t  i t

i n  t h i s  f ash ion .

T  ' ^ ' i  I  
-  c r r ,  t h a l  - h A  , ' t o n s u l  t a n t s
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A P . - r f  o n n : n a r j  i n  r - h i <  n r a i o c r  A i r  a c i a n r - r'  r . ' '  - - . - . - - l s ,

l - h F V  w a r F  r m . ) - o  l h e  -  r . l - \ / r q  ' n . s r  r F S n F c t e d

a i  r  po l  I  u t  i on  consu -L tdnLs T €  . , ^ , .  ^ ^  { - ^
1 !  ] / v u  9 v  L v

+ ] . - +  + l - ^ , , , , ^ - 1 ,
L r r d  L  L l r s y  w e ! Ai h r - i  r  u o h c  i  t a

f n r  t h A

1 : n , 4  m . r n : n a r c

r r n , r  u , i l l  q a a

l  h o r r  u n r l r  f  / - \  r  . \ l - h a r  f ^ . r ^ r -  l
L  .  i ! l  v ' v ,

^ n d  l - F V  w . r k  - r 1 r  r h e  S L a L e S .

A n r l  .  i  n r l a c c l  -  t h e r r  s , t \ r  j -  h a \ '  1 1 , ^ r V  + . \ -  e n n c  2 0

I nd ian  t r i bes .  So  these  were  expe r t s  AACA

engaged  - -  I

engaged .  we

s v c ! l  ! c J ! , c L  L

mean  LhdL  She l  l  O I ' sho re

10 ^ l i F m n r F d  f  n  . 1 . ,  l h i e  r i n h f  i n

F  - r . . 1  n - - r r i  - l o  an r r  an r . l  a  I  I11

L2 i n fo rma t ion  tha t  t he  aqency  wan ted  i n  th rs

exe rc i se .l 3

1 4 J U D G E  R E I C H : T  r i - l o  - c  I  a n . i  j - h  r f  \ 7 . r r t

l 5 don ' t  cons ide r  t he  d r i l . I  s i t es  con t i guous  o r

: r j  i  - r o n l -  h r r t  i , , a r  1 - ^  , - " - n ^ y - r  - ^ {  r ^ - i ^  F l
r . - - -  - J  t , l l U e t  5 L d l i L l  d q d - L l l  L n e

r e - L d t i o n s h i p  b e t w e e n  3 2 8  a n d  t h e  P S D

16

L1

t8 r , 5 ^ r r ' l  ^ ] -  i  ^ n q

c i r cums tances

OCS s i t e  tha t

c a n  t h e r e  b e  a  s e t  o t

79 w h a r e  r r n r r  h . r v , .  n o . e  t h d n  o n e

20 t he  aoencv  de te rm ines  shou fd  be

21 r r a : t - a . t  i n a l a  ^ . , .  i / ^ a . , ,  - ^ , 1 r ^ ^  l r h / . ] ^ ,'  r . 9 - L  J L d L T L / r L d L y  D w u

22
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MR,  S ILER:  You r  Hono r ,  you r  r e

. < k i  r i , 1  \ ^ r h a i - h a r  t h e r o  g 6 1 1 6 l  b e  t w O  S O U f C e S

l -  h .  |  .  r a  : - l ' r r : l  I  r r  c a n : r r t - o  A r ' - Q  c n n  r r o q ?

JUDGE REICH:  F igh t .  t ha t  can  s t i l l

none the less  be  cons ide red  a  s i ng le  s ta t i ona ry

h : < o r t  n n  r r l i :-  - J - c e n c y  o - r  - -

M R .  S I L E R :  I  c a n  s e e

h y p o t h e t i c a f l y  t h a t  c o u . L d  b e  t h e  c a s e  i f  y o u

h : r ]  :  n a . m . n o n F  i n a r  -  l l  a -  i ^ ^  ^ €  ' r r l r ' . i n- - . -  - d  I  - L c l  - I U I I  U I  p r U - r L i - L l r g

w e l f s ,  l o r  e x a m p l e ,  a n d  a  p r o c e s s i n g  p l a n t  t o

w h i . - h  h r = r z  w e r e  s a n ' - j ' n , . r  r i  l  r ^ '  t - ^  n r n - , - c S e d

and  imp rov inq  qua l  i L j es  o f  p roduc r .  Tndeed .

I  be l i eve  tha t  t ha t  was  the  th rus t  o f  t he

d i scuss i  on  ed r -L i e r  i n  Le rms  o t  pe rm iL  L - l ng  i n

the  Gu1 f ,  t ha t  t hese  a re  pe . rmanen t  ope ra t i ons

, , I  - ^  . . ^ . ,  r . - r - i  r , 1  \ ^ r a l  l q  e  r | m l - r o  r  O fw ' l E ! q  } U u  l r d V c  P l  ! J \ , u \  '  ' ' 9

u l h  i  - h  . a  r  o  n r n r z i  r l i  n n  n r n , 4 r r r-  r - ' ' "  -  r ' - - ' - - l n 9

p lan t . ,  and  t ha t  aga in f  You r  Hono rs ,  i s

exac t l y  wha t  t he  2004  pe rm i t  ADAQ i ssued  to

BPXA shows would be the case onshore in

- - "  ^ - - ke
w l l d L  L  | | t j y  u c r _ L _ L  L r r q  w | | Y d L  d i r u  > P U

a n a  l  v s  
j  

s  w h A r e  v o r  - r r - t r a  I  l v  h . J v e  n e r T . t n e n t
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p foduc t  i on  we l  I  s  p rov  i d  i  ng  p roduc t  t o

p rocess lng  p fan t  s  .

JUDGE RE]CH: q ^  1 , l i - i m : t a l r r  i f  r e

L h e  f  a c t s  a n d  r h e  c '  r c . r " r s L a n c e  t h a L  p r - - 1 u d .

- . r c i d a - i r n  r r i f  t a - a n l  s i . e s  . n  h a  . r  s i n o l e

q t , t l  ; . ] n A r \ /  q a r r r c € :  f . \ r  P S n  n r r r n r . j < F q  r a l h o r

I  h , a n  l -  h a  n r r r e  I  a n - r 1  : n - l  r r <  i  c  , ' n r ' l a r  ? ? A

MR.  S ILER:  To  the  ex ten t  t ha t

fo l f ows  - -  and  I  be l i eve  i t  does  - -  f r om the

10 h \ / n . r t  h 6 l  i r - a  I  w e  i r r - t  , - l  i  q r - r r q . , - d  \ r , . q  R r r t  I

be -L ieve  a l so  t ha t  t ha t ' s  a  ques t i on  o f11

I2 t o c h n i / - : l  a w ^ a r t  i < A  A n , - i  m n r o  i m n ^ r t - n l 1 \ ,r r ' r P v !  L  q r r  L  ! l ,

i  1 -  r s  . l  a . a r  f  r n m  w n , , r  6 l s s t 5 f  o n s  a n d  f  r o m  t h e

- -  4 n a l  f  r . r ' n  r P A r s  r F n , . a t F . l  n r r , . l a n r - o  ^ n  t h €

c ' , h  j p e  I  t h o  n n o c r i ^ h  - r  - ^ ^ r ^ ^ 1 t - ; ^ ' -  i  -  -r u v j  e L  o 9 9  |  s | j o  u

l - :  < a _ h r r _ r - :  e a  . t o t -  a r m i  , . . r - i  - h  r ^ 1 j 5L u r r  L J  ,  r u  w r L l L r r  o g o f  L r

imp l i es  and  imp l i ca tes  techn lca f  knowfedge  on

rhe  pa r . t  o I  Lhe  pe - rm i l  w r i Le rs  i n  Lhe  Reg ion .

f  see  t ha t  I 'm  ou t  o f  t ime ,  and  I

had  hoped  Lo  be  ab le  Lo  a l f ow  my  co -L -Ledgue  Lo

F - l . J r e q q  h " i ^ f  l r u  t h a  i  S S U e S  o n

' i  n + a v a n r r a r r n ^ - + -  1  - ^ n S u l t a t i o n  a n d  t r i b a l

13

I4

15

15

I1

18

1 9

20

2 I

22
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e ^ \ r a r a i , 1 n l - \ /

f o r  t ha t  ?

Cou ld  we t ^  - . . ^  - c n r r n l  o  m i  n r r t , r c

10

11

L2

l3

L4

15

I6

t1

18

l9

20

27

22

J U D G E  S T E I N :  Y o u  c o u l d ,  b u t  I  h a v e

o n e  m o r e  q u e s t i o n  b e f o r e  I  l e t  y o u  g o ,  A n d

i n  Sec t i on  328C,  the re  i s  a f te r  Sub  1 ,  t he

f i t t f e  i .  1  f i t t l e  i ,  2  1 i t t l e  i ,  3  l i t t l e  i .

+ 1 , , ^ - ^ r  - ^ - j . . ] F l ^ ^
, r i d L  r d  y r

i nc fude  bu t  a re  no t  f im i ted  to  p fa t fo rm and

d r i  I  I  sh  Lp  exp -Lo raL ion .  consL ruc t i on ,

r ] o r r e l  n n m o n l  n r  o . i r r c t i a n  i n n  r n , . lL ) v " t  P '

' . ' L  
I  , - l . a c  t l ^ a  *  - r r r e r / r - j -  a t i  O nL l d r r - F u r  y v r i d L  - o r r J r u _ L .

r e f e r  t o ,  i f  w e  k n o v , r ?  A n c l ,  t w o ,  d o  w e  k n o w

w h v  i h e  s f a t u f e  r e f e r s  t o  a c t i v i t i e s  r a t h e r

r h a n  e o u i n m e n t  a r - l  i v i l \ /  o r  T - r c  j l i t v "  T f  ' s  a

p o i  n t  L h d L  I '  v e  b e e n  L  r y i  n q  L o  u n d e r s L a n d ,

n n / l  T  r h n , , , - r h l  n F r h r n s  \ r ^ t t  r - . r t  I d  < h a d  s n m g

I  i  n h ] .  n n  f h r t

MR.  S ILER:  Le t  me  add , ress  t he

e o c a n ^  n n a  f i a ^ : r ' c 6  N l ^ r l h  q l ^ n a  R ^ l ^ , , ^ h  -  L ^ -J f  U P E  ! u ! u u 9 t -  r r r t ?  \ s D

: n  : r . r r r m a n l  I ^ ' r < o r l  n n  l -  h a  L ' ^ r r . {  r r : n l  i r r  i  r  r r  r r

sugges t i ng  tha t  t ha t  means  tha t  a  d r i l l sh ip

remains the same source no matter how far

Beta Court Reporting
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r l l
. . . ^ . .  . i -  - - - -  - . " - ' -  . n F r : _ i n o  . _ -  w h a . a  j t r sc 1 w c l y  f  L  9 u c r .  w r r ! ]  -  v | \ / L  I  o  - r  r r Y  _

r ' l r i I I i n n  r r h : ]  o r z o r

O u r  r e a d - i n g  o I  a c L i v i L i e s ,  - i n  f d c t ,

i l o l s te rs  the  con t ra rv  i n te rp re ta t i on  because

l - h o  i i . - l  i r r i t r r  n f  a v n l n r : l i l - \ n  . l r i l l  i n n  - a n  ^ h l "- q , L l  J !  . ^ l r , v ' q L r v "  v .  '  '  ' y  ! u "  v , , , ] /

o c c u r  w h e n  a  v e s s e f  i s  a t t a c h e d  t o  a  f f o o r i n g

o f  t he  sea  i n  some means  o r  ano the r .  So  to

us r  Lhe  Le rm  "ac t i v i t y "  i n  t ha r  pa r t  o f  t he

s ta l  r r a  i  s  , =n t i  yo l  v  cons i sLenL  w iLh  EPA 's

' 1  
0  l o n . r - S e t I l e d  i r t a . ^ - 6 1  : r  i a n  l h : r  c ^ , l r c e s  - -  a

1 1 r z a e s o l  o n ' v  w h e n  F t t a c h e d  t o  r h e  s e a b e d  i s  a n

OCS source .12

13 As  f o -  t he  L ranspo r ta  i on ,  I  wou ld

I4 o n l  \ /  b e  s o e c r l  a t  i n a  -  I ' l f  b e  f r a n k .  B u t  i t ' s

c l e a r  t h a t  i t  d o e s n ' t  a p p l y  t o  v e s s e l s  i n15

l6 t rans i t ,  because  i t  does  no t  regu la te  them an

tha t  f ash ion .L 1

IB JUDGE STEIN :  Okay.  I / , lh  y  doesn '  t

r r n  r r  r - r ' r  I  l e e n r r c  ' a 1 , , -  r  r - n . r n l e  n  i n r t t a s -  i h e n  v , / e

w i l l  n n  t ^  r a F \ r 1 f  l - r ' l  e

19

2A

2L M R .  S I L E R :  C o u f d  w e  h a v e  a  c o u p f e

22 o f  m inu tes  f o r  my  co -L ledgue ,  You r  Hono r?
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J U D G E  S T E ] N :  Y E S

M R .  S I L E F :  T h a n k  y o u

M S .  M A T H I A S C H E C K :  G o o d  a f t C r N O O N

I ' r l  k e e p  L h  i  s  b r i  e f .

a  r - n r r n l  -  ^ f  i  c q ' , ' 3 c  ^ n

I  j u s t  wan t  t o  add ress

the  d ra f t  gu idance  the

EPA has  d i scussed  ea r f i e r

On  Execu t i ve  O- rde r  13175  on

gove rnment - to- gove rnment consuftat . ion,

10

consu l t a r  i on  w i t h  Lhe  L r  i be  spec i l i ca l l y  i n

t h i s  i ns rance ,  sa id  Feg ion  X  f a i l ed  t o  comp ly

w i  Lh  Lhe  o rde r  l vh  i  ch  p rov - i des  I o r

consu l ta t i on  and  co f fabo ra t i on  be tween  the

11

I2

1 3  U . S .  a n d  t h e  L  r i b e s  a s  s o v e r e i g n s  r e g d r d i n g

1 A  n n  I  i  - - r - l  a ' , a l  A r - t i o n s .

15 . t  h o  n r r i r . , l : n c o  i 1 - < a l f  - - - - -  l -  t - , i +
- d y -  L r r o e  ,  v l

16 l h r -  r v e . l l  i r r r =  O r r ' 1 e - -  a v - ) t < a  m a  - r v q  t h , - r t

L1  agenc ies  sha l l  r espec t  I nd ian  t r i ba l

1 R  q a l  f - - . - r . i r ? a y n o d  r n r ]  < n - r c r  e i  a n t  r r  ; n r j  L h c r L ' S  L h e

19 '  ^  r . e  i t  i q  n r r l -  . i ' r t n l  v  t h a L^ c y  r - r u -  r _ v L  J f - ' ! l - r r j

- - , ,  - ^ + . i  ^ n  , , 1 - . i  ̂! -  - ^ - .  a f  f e c t  a n  I n d i a n  t r i b ea r r  y  a L L a v I  w r l f ! r !  r ' L a y

i s  r e l evan t  i n  t h i s  Execu t i ve  Orde r ,  bu t  i t ' s

an  i ssue  tha t  a f fec ts  t r i ba l  gove rnmen ts  as

20

2I

22
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^ ^ r 7 a r n m , : n  l  1 6  ;  ^ ^ <  T h a  I ' v a ,  r r r  i  1 7 , -

O r c l e r  i t s e f f  m a k e s  c l e a r  o n  i t s  f a c e  i t  d o e s

n n  . l c r - i  e -  n r s  s r r r h  , : Sr r u L  d P P ' y  L U  P c r ' r ' r L r  . , 9

I  l ^  i s  
- t  : r n l  i + s  - r  r o n '  I  a -  i  n r s .  l + n  i s  l a L - i v e

/ ' \ ,  n r ^ ^ ^ e 6 , - l  I a n i c l r I i n n  n r h a r

n ^ l  i - , ,  < i -  . l o m o ^ r e  ^ r  a c t i o n s  t h a r  h a v e

subs tan t i a f  d l rec t  e f fec ts  on  Ind ian  t r i bes

A  pe rm iLL  i ng  dc l i on  t ha r  does  noL  app l y  Lo

lhe  t r i be ,  i t  does  no t  t rea t  t he  t r i be  as  a

q | . h n r , , l i n 1 l -  a n l -  i i \ /  : l  . ] ^ a c  . r ^ t  r . l - l  ^ - F  a

r 6 f l n l e r . - \ r  l - r r r  r  l a n  ^ n  t h e  f  r  i h c .  i s  n n f  f  [ g

s o r l -  o f  1 - h i  n o  f  h a f  i h i s  E x e c u t . i v e  O r d e r  r s

n r e r - i  s c  I  r r  w h a f  F  P A ' SL l l d L  -  , l  w . , u L  L '  / r

o r r  i , - l a n . : e  i s  c r e f  f  i  - . t  a t .

1  rea l i ze  t ha t  i t ' s  d ra f t  qu idance

tha t  has  no t  been  f i na f i zed  and  the  reg lon

r l o r = s  n o l  h , : t r e  a  n o q i  i n n  ^ n  i '  r , o l  h r r t  i t  i S

: ' h  r h o  l : n a , r : n o  n l  i h or u r r y  u v r r r r J  L , ,  _ , : L

Execu t i ve  Orde r  i t se f f .  The  EPA d ra f ted

r r r r i d - r n r ' -  l -  6 ! n l r i n  l - h : t  l ^  l h , -

a v f a n l  l h : f  n a r m i f l - i - . {  i . ' f  i  n r q  . l - r  n n f  i r  a n d

n f  r  h , . m c a l  r r o c  r a a r r i  : c t -  i  n n  n r
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I  - n n n l  i  r - r - e  h ,  I r i h .  I  ^ n  \ / a r n n r , - n r c  - h e s e
Y v v ! ! J i i

2  a c t i o n s  w i I I  n o t  h a v e  d i r e c t  e f f e c t s  o n

3  q o v e r n r r e n r s  a n d  w i l  I  n o L  h a v e  r r i b a l

4  i m p l i c a t i o n s .

R \ /  I  h a  e r m o  t  ^ L a n  I  h a  - r  r  i  r i r  n r - a

6  o res  rn  l ^  r . \ . n l a i n  t ha t  i t  f ocus  on

7  regu la -o r y  d i r ec t i ves  and  un funded  manda tes ,

e  : d r l  r + s s ' n n  . h p  i s q r r c  ^ '  t - r a . e f  i n n  l h q  L r i b a l

9  s o t z o r e i n n  a q  q 6 r r o r , - i r r r q  i r  a  s ' 1 - r l a f  i O n  W h e I . e

l 0  t h e v  m i o h I  o f h e r w i s e  b e  b u r d e n e d  w i t h

^ v  '  ' .  h e r  b u r d e n .

L2 P e . r  m i  L  s  i s s u e d  L o  n o n p r o l i L

13  f ac i l i t i e s ,  even  i f  t hey  may  have  an  e f f ec t

14  on  t r i ba l  l ands ,  a re  no t  v , r i t h in  the  scope  o f

15  the  Execu t i ve  Or .de r  as  EPA gu idance  makes

16  c .Lea r .  Even  i f  t he  f ac i l i t y  i s  f oca ted  i n  o r

I1  nea r  I nd ian  coun t r y  o r  some o the r  a rea  o f

lB  i n te res t ,  s i nce  the  e f fec t  on  the  t r i be  wou fd

19  be  i nd i rec t  . i n  na tu re ,  t he  pe rm l t  does  - -  t he

20  pe rm l t ' s  i ssuance  i s  no t  someth ing  tha t  i s

2L  sub jec t  t o  Execu t i ve  Orde r .

22 A n d  I  t h i n k  a s  E P A  s e l ;  f o r t h  i n  t h e
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I  b r i e f i ng  i n  a  f a i r  amoun t  o f  de ta i l ,  so  I

2  won ' t  go  i n to  i t  a t  t h i s  po in t ,  EPA  has

3  a l ready  comp l ied  w i th  the  func t i ona .L

4  equ iva len t  o f  t he  Execu t l ve  Orde r  anyway  by

5  i t s  ou t reach  to  the  t r i bes  and  to  the  va r ious

6  fede ra l  l  r z  r r - r -n , rn l xed  en t f  t i es  i n  t he  Nor th

7  S1ope .

I  t h i nk  t ha t ' s  a f f  I  need  t o  cove r

9  today .  Thank  you .

10  JUDGE STETN:  Thank  you .  Thank  you

11  ve ry  much .

12  MF .  S ILER:  Be ro . re  we  b reak ,  may  we

13  move  in to  the  reco rd  the  exh ib , i t  t ha t  I  was

1  4  -F f  e - r ' i  nn  I  o .  wh -Lch  i s  SO1 Exh ib iL  A?

JUDGE STEIN :  I s  i t  cu r ren t l v  i n

L6  t he  reco rd?

1 l MR.  S ILER:  I t ' s  a  c .Lea re r  ve rs i on

1 a  - l -  r i - r -  . - r r r r o n t  l r ;  i n  f  h o  r e n n r r j  ^ n . ly  f r r  L r r !

1 9  i t r s  i n  n i c e  f u l f  c o l o r .

20 J U D G E  S T E I N :  h l h v  d o n ' L  w e  h a v e  i t

2L  a t  l eas t  l odged  w i th  the  c fe r : k  and  go  f rom

22  t he re .

1 5
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M R .  S  ]  L E R :

J U D G E  S T E I N :

Very  we l l .  You r  Hono r

Mr .  LeVlne ,  we wi  l , l

I  r \ /  / ' \  a -  l n r . r  . r n r '  l - i m e  t O n  r n n a a n  n r  i  I  l - '  ̂ ,  r  1 -

: n A  r r n , r  h : r r a  f  i  r r at echn i ca l  d i f f i cu l t i es ,

' n i  r l r  a q  f  - r r  r r n  r r  r t r h u L L a L .

MR.  LeV INE:  Thank  you ,  Your  Honor

I  w i l l  be  b r i e f .  And  I ' d  f i ke  t o  add ress

l - h r E A  m r i n  n ^ i  n l  c

The  f i r s t  conce rns + u , n  n , r o e i  i  n n q

10 t ha t  Judge  S te in  asked  rega rd lng  the  fanguage

11  o f  Sec l i on  328  o f  EPA 'S  response  t ha t  i t  i s

1 )  q t r h i t = r - r  t . r  r  \ ^ r . r  i n F 6 r n r 6 t ^ l  i ^ n e We have made

w o r d s  o f  t h e13  t ' he  a rgumen t  and  d i scussed  the

I 4 s ta tu te ,  and  I  wou ld  rem ind  the  Cour t  t h rs

15 l : n n r r : r r o  i q  n n t  n n a n

h p r - a  r r . c  f - n n c r c e e  r a r i 6 '

+ -  + - . r ^  j  F + ^ Y h Y ^ l -  1 l -  i  ^ l S

16 > h < n l , r + a 1  \ /  / - l  a a I  i  l - e

11  in ten t .  I t  was  respond inq  to  conce rns  abou t

1 a  - i d - r f j  i -  n n t l r r t  i / - \ n  . , n  r h . A  O r r F ^ ,t ? r r  p v r r u L +

1 9  C o n t l n e n t a f  S h e l f  f r o m  d r i l l s h i p s  a n d  f r o m

20  t he  assoc i - t ed  i ceb rea  ke rs : n r l  c ,  r n n n  r  1

m n r , -  n n l  I  r r l -  = n t  q2 l  vesse l s  wh i ch  can  em i r  even

22 l -  l r a n  f h e  c i r i  I I s h i n s  t h e m s e l v e s .  T t  w o u l - d
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1  con t ravene  t h i s  i n t en t  t o  a ] ] ow  a  d r i l l sh i p

2  t a  be  sepa ra ted  by  a  we l l  s i t e .

T n  r r ' l r ' l  i  I  i  a n  a ^ n d r a e ,_ - . . r .  _ - . 3  W e n L  O n ,  a s

, l  l r r j o e  S l F i n  -  r s -  - -  ' " . -  u d eJ J  P U

_ r  j r r i  _ r z  I  _ n . l c n ^ r t ^ t  i O n  a n d. r  L r o l J y w r  - ] ,  L - u - r J P v ! L u L

6  o the r  acL  i v  i t i  es  i  n  r he  pu rv i  ew  o f  Lh  i s

7  p rov i s ion .  Th i s  b roadens  the  cove rage  o f  t he

R  S t , f  i  t e  . t  r f l  . t h 1  v  . . n d  o - z . . J e n - a q  r -  o n n  r e S S t

9  i  n t e n L  L o  d r d l L  b r o a d  c o v e r a q e  h e r e .

10 S e c o n d ,  I  w o u l d  l i k e  t o  a d d r e s s  a

^ ^  i  ^ +  + L  , a  i c a r t  r _ , /  q h a l  I  j -  l ^  r r  S O m e h O WP U  '  
" L  

L i r o '  I  J r u  v J

' l l  ' r , . A f  i . . r  j - h ' e  e i n a ' r -  c l  r  i l l s h i n s  . r l  d i F f e r e n t

13  s i t es  as  a  s ing le  sou rce  l rou f  d  be  con t ra ry  to

I4  onsho re  regu la t i on .  She f l  has  p roduced  and

15  EPA re l i ed  on  a  l e t t e r  f rom DEC.  Tha t

1 6  I e l  I e r _  t ^  r r 1 \ /  k r , ^ , . . r  ̂ - r , ^  ^ ^ ^ - F | |  . n d r e s s  t h i S,  - v  , , , 1

1 ' 1  s n e r - i  f  i r -  . - l t e s t  j  / - r n  n . -  i c  f  l ^ a r a  a - \ \ ?  f e f e f e n C e

1 R  i - . 1  i n v  n n c l ^ n - o  r a a r r  l .  j - r r \ r  < t  r r r . l  t r r a  L h a I

19  wou fd  be  i ncons i s ten t  w i t h  t h i s  app roach .

20  And  the re ' s  no  show inq  tha t  t h i s  s i t ua l - l on

27  has  eve r  a . r . i sen  onshore .  G iven  the

?2  re l a t ' ve l v  l ow  em iss ions  f r om d r i f f  r i  os  o l
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1

2

- -  and  the  fac t  t he re ' s  no t  i ceb reake rs  o r

n l h , - r  h i n h - o m i l -  l -  i  n . r  c i r n n ^ r r  r r o e e c ,  l e  i r. -  m a y

n a r z c r  h a  ^  n ^ , l r l - r ' l a  e l - r i  i n n ; r r ; . . .  . v r  n g

f  r o m  p l a c e  L o  p l  a c e  o n s h o r e  w o . r - [ d  h d v c

e m i s s i o n s  i n  e x c e s s  o f  . ? 5 0  t o n s  i n  o n e  y e a r .

t r i n : l  l r r  r r 6 l  l i k e  t o  a d d r : e s s  t h i s

' h c  r e a r l  , n o  o f  t h e  s l a L u L eL ' l \  '  L u u _ 1 . 9

a l l o w i n n  f . r  - -  - e . r r r r  - ' n l - r  t h a r  + l - i -  s i n r l l e

d r i l  l . h i n  h o  '  e i  n n l e  t h r ^ r r 4 h - r r l -  t h e

v e a r  w o u l  c l  ] e . : d  1 o  a n  a b s u r d  r e s u l t .  T h a t

. f l t A q l  i . \ n  i c n ' +  h o f  n r F  h a  / - o r r r t  - i 1 h l  l h i s

m i n l l f e -  T | ' s  n r r r e | \ r  r  h r r n n f  h a t  i n a I  i , - 1 6 a  L h . r L

t h e  d r i l l  s i t e s  n i q h t  b e  r e a l r y  f a r  a p a r t .

A n r l  i h o  ^ r r a < t i ^ r  t h i l  r a r ' l  l ! r  i e  : l -  i a c l r a  l - . ^ - -
l u L J t . | \ o | | y

i s  whe the r  t he  EPA can  separa te  these  sou rce

l - r r z  d r i l l  e i l a  n a F  k l r ;  r l  i r - r r ' l  r r

d is lance .  And  i t ' s  no t  t ha t  t he  EPA m igh t  be

\ , / i f  h , . r r . f  a n r ' i i e r r c l - i ^ n  f ^  l i m i f  t h t r  s . n n e  O f

t h i s  r e v i e w  s h o u f d  t h e  E P A  d e c i d e  t h a t  t h i s

l h o  n a n n r : n h i  -  r ' i - i  r - ^ r i _ r ^L I L  9 c  J 9  |  o P '  ' t l  d I f , P  L  u P r  t -  '  -  -

T  n i r l h l  I n n k  f n  r 1 . o  - - r : r r i  r F . . T t F r l -  - h a 1 -  t h i s

r e f l u l a t i o r -  r - o m n n - 1 -  r ^ r i  t h  r n s h o r F  r F . n r l a t i o n s .

10

l1

I2

13

I4

15

16

I1

1B

19

20

2L

22
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I  And  t he  onsho re  d reds  d . re  , r egu 'a ted  a^co rd i  nq

2  to  a l t a inmen t  and  nona t ta inmen t  a reas ,  wh lch

3  i s  an  i dea  re fe renced  i n  Sec t i on  328 .  So

/  |  h : f  r n i  , 1 h r  r r  r . - ) v  r  a c '  ^  ,  r - r  c n n r h l  F  - F - a  r , r n h  i  r -'  r ' ' "

5  I i m i L ,  s h o u f d  E P A  r e g u  j - r e  o n e .

A n d  i f  I  c o u f d  h a v e  a n o t h e r  m o m e n t ,

' 1  I '  c l  i ns l -  I  i ke  fo  touch  on  the  i dea  tha t  t he

B  500  me te r  L im iL  wdsn r r  necessd ry  - i r r

9  c l e te rm in ino  whe the r  t he  sou rces  we re

10  con t i guous  and  ad jacen t .  I n  t he  S ta temen t  o f

11  Bas i s ,  EPA  says ,  quo te ,  wha t  needs  t o  be

12  de te rm ined  i s  t he  max imum d is tance  be tween

13  two  OCS sou rces  fo r  wh ich  EPA s t i l l  cons lde rs

I4  t hem Lo  rema in  c l ose  enough  . i  n  p rox im iLy  so

15  as  Lo  be  cons - i de red  con r i guous  o r  ad jacenL .

16  We a re  de te rm in ing  tha t  d i s tance  i n  th i s  case

L '1  to  be  500  me te rs ,

T h . l r  i s  - h e  r e a s o n  o i v e n  i n  r h e

I 9  S ta temen t  o f  Bas i s  fo r  de te rm in ing  tha t  t he

20  d r i l f  s l t es  shou ld  no t  be  agg rega ted .

2 I JUDGE REICH:  Cou ld  vou  q i ve  us  the

22  c i t e  t o  the  S ta temen t  o f  Bas i s?

18
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10

11

L2

13

I 4

M R ,  L e V I N E :  I  b e f i e v e  t h a t ' s  i n

page  10  i n  the  KULLUK S ta temen t  o f  Bas i s .  I

w i l l  l ook  t o  make  su re .  Bu t  i f  no t ,  i t ' s

r e fe re r ced  i n  ou r  peL i t i on  and  I  r h  i  nk  aga i  n

i  n  n r , r  r a n l  r r  h r i  o f

I n  conc lus ion ,  EPA ac ted

r r h i r  r : r i  I r r  - r n d  . - ^ n l -  r a  r \ /  l ^  l h a  n l - i n

]  - ^ , - , ^ ^  ^ T  r r . - - . r - - n  A i r  A c t  h r r  t 1 6 - t i n n  t h el q r r v u a v e  v r  L _ L r L r r r 9  L r - e

s i n r r l o  r l r i l l e h i  c i n n l a  e n r r r r - a  i n :

a i  r z o n  r r o r .  T i  ^ l s n  f a r  l a r - l  l o  ^ . r ' l ; i n  i t S

use  o f  500  me te rs  as  an  i nc idence  aL  wh ich

r . m i  q q i n n q  f r r , m  s a n : r a t e  O C S  s o u r c e s  n e e d  n o t

l - \ a  : ^ ^ r 6 d : l - ^ , ' l

10  i n

Fo r  t hose  reasons  - -  so r r y .

the  KULLUK S ta temen t  o f

16

15

t-l

1B

79

20

2I

22

T I  i  <  n :  a o

B a s l s .  F o r _  h a  I  I  h . -  a , - \ > r d  s h o u l d

n o ' m i  j - q  , r n d  r e n - r n . l  i L  L o  t h e

agency .  I . t  t he . re  a re  no  I u rLhe . r  quesL ions ,

w i f  . I  t u rn  th i s  ove r  t o  Mr .  W in te r .

J U D G E  S T E I N :  I  t h i n k  w e  h a v e  n o

f  ' r l  h F r  n r r c q j -  i  n r q  A n d  r h a n k  V n  t  V F r V  m u c h .

And  we  w i l l  t u rn  th i s  ove r  t o  Mr .  l , l i n te r  -

MR.  WINTER:  Thank  you ,  Your  Honor .
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1  a n r r ' l  z l  r  i I c t  n n n  f  i  r m  t - h : t -  \ ' ^ , r - :  I  I  c : n  h 6 1 F  r -, J  I  J U J L  y L u  o '  I

2  in  the  cou r t room?

3

4 j  us t  f i ne .

5

J U D G E  R E I C H :  Y e s .  r ^ / e  c d n  h e a r  y o u

MR.  WINTER;  Okay .  Thank  you  ve ry

6  much .  You r  Hono r ,  I ' d  l i ke  t o  r e tu rn  t o  t h i s

7  i s sue  t ha l  I  - -  whaL  I ' d  l i kec l  Lo  p i ck  up  on

B  i n  my  o r l g i na l  p resen ta t i on r  wh l ch  i s  t he

g  ones f i on  o f  whe the r  t he re  was  a  comb ined

10  ana lys i s  o f  whe the r  t he  two  d r i l l sh ips  w i l l

11  o r  may  l i ke l y  cause  a  v io la t i on  o f  t he  NAAQS

12  fo r  PM10 .  The  mos t  f undamen ta l  ques t i on  and

13  conce rn  fo r  t he  Borough  i s  whe the r  t hese

14  ac t i v i t i e s  a re  go ing  t o  p resen t  an

15  unaccep tab le  r i sk  to  the  human  hea l th  o f

1 ,6  Nor th  S lope  res lden ts .

L1 r F  t . ' : a  ^ l - - -  + h - ^ " ^ h t U t  I h e

lB  pe rn i i t t i no  p rocess  tha t  EPA d id  no t  cons ide r

L9  the  conb ined  emiss ions  and ,  i n  f ac t ,  EPA

20  conceded  as  much  in  i t s  o ra l  a rgumen t .  We

2 I  now lea rned  fo r  t he  f i r s t  t ime  today  tha t

22  She l l  has  done  some  mode l i ng  on  LhaL  po in r ,

(202) 464-2400
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10

L2

1 1

13

74

15

I 1

2 l

22

bu t  we  have  no  i dea  wha t ' s  con ta ined  i n  tha t

mode l i ng .  The  Nor . th  S fope ' s  s ta f f ,  Bo rough

c r r f  +  ( r F e  n a \ z o r  . r i \ r a n  . r r ' n i . ' ' - .. , u J e !  Y f  u l J v u ! L u r r f L l  L v

r e v i e w  t h a t  i n f o r m a t i o n f  a n d  t h e  B o a r d  h a s  n o

a b i  I  i  f  r z  t o  c l e l - e r m i  n e  w h e t h e r  t h i s  5 0 0  m e t e r

l im i t  w i l l ,  i n  f ac t ,  p reven t  unaccep tab le

hea l rh  r i s ks  Lo  No r rh  S lope  res i den rs .

And  th i s  en t i re  conve rsa t i on  I

i h i  n k  h : q  . r n a r ' a f  o . l  i  n  a  V a C U U r n  W i t h O U t  t h a t

a c l e o r a t e  c o n s i d e r a f i o n  a t  f e a s t  b e f o r e  t h e

d r r r  i  n d  t  h , .  n a r m i  t l -  i  n a  n r n c o q c  n f

\ , i he the r  t hese  comb ined  emiss ions  w111 ,  i n

{_c r  -  n res . , na  r1 - , r f  hea fLh  r i s k .  I  Lh ink

the re ' s  adequa te  i n fo rma t ion  i n  t he  reco rd  to

o  i r r e  r i  q a  t . r  l  h a  l  s r r c n  i r -  i o n  i  n  ^ | F < . 1  i o -  .  a n d

E P A  s h o u f d  h a v e  d o n e  a  m u c h  b e t t e r  j o b  o f

+  - 1 - . 1  - -  -  t ^ ^ t -r a K r n g  a  r o o K  a r  t n a l ] .

15

1B

19

20

I  wou ld  ask  the
3

AAC 50 .540 ,  Subsec t l on  2 ,

Board  to  fook  a t  18

the re  has  to  be  a

demons t ra t i on  tha t  t he  p roposed  s ta t l ona ry

sou rce  w i l l  no t  i n te r fe re  w i th  the  amb len t

a  i  r  o ra  I  i  t v  . s tanda  r . l s  .  So  the re  does  have  to
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10

be  a  de te rm ina t i on  o f  whe the r  o r  no t  t ha t

t , / i l I  l a ? a  n l 2 r - a .  l f  n a s  L o  - -

JUDGE REICH:  Bu t  doesn ' t  t he

ou rne r - reques ted  L im i t  o f  245  tons  fo r  NOx ,

wh ich  i s  rn  th i s  pe rm i t ,  so r t  o f  moo t  t ha t

n n 6 - t  i n -  r n  . n m , -  e , . n q a  q i p r . ^  t h a l -  n a r t i a u l a r

r - r t r l - T o r  r . q t t n i n n  I  h a r r  r - n m n l  r ,  . r i t s h  r  a v m c  O f

- \ a  r F r m i l  r . ' l ^ i  ̂ h  ' , n r r  l . n n r . r  f  h o  R n a r , - 1  ' ^ r i _ l ]

d s s , i n F  ' h a l  :  . - . \ m n . r r v r s  , ' t o i n a r  l - o  c o r l n l v  W i f  h

r h a  l - a r m <  ^ f  i t c  n a , n i r  h ,  l - . ^  f  1 . .  r i -, * -  r - _ - m r r ,  m a y  o e  f n a r ,  y D U

1 1 know,  i t  doesn ' t ,  bu t  t ha t ' s  no t  some th ing

l ?  r h e j -  r ^ r c t  r o  a a  i n a  f n  r . r h o n  r ^ r o r v a  l n n l < i n n

13 a t  t he  pe rm i t .  Why  doesn ' t  t ha t  t ake  ca re  o f

you r  conce rn?L4

15 M R .  W ] N T E R : [ - \ r a h  :  c  e r r m i  h d  V ^ r r  r

75  Honor ,  t ha t  She f l  w i l l  compfy  w i1 -h  tha t  245

I1 t o n s  o f  N O x  l i m i t ,  t h e r e  a r e  f o u r  s e p a r a t e

w e f l  s i t e s .  A 1 1  c a n  b e  d r i l f e d  i n  c f o s e
/

n r ^ v i ' n  i  t  r r  I  n  a a c l ^  n f  l s 1 .  T h a r  w i  I  I  c o m e

c l o s e  t o  a l m o s t  a  t h o u s a n d  t o n s  o f  N O x .  T h e

e v i d e n c e  i n  t h e  r e c o r d  s u g g e s t s  t h a t  t h o s e

n r F s t r n r  . l i  r ^ . t  ' r j n ' e t i o n  o f  t h e  a m b i e n t  a i r

1B

79

20

21

22
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1  qua l i t y  s tandard .  So  the  owner - reques ted

2  t .  m i r  o r r y  € , p l q r 1 - -  -  ! r -  - F  + r - ^ - .  ^ + - . .  , . r d e r  t h e-  
" - , . J  r r o L  L r ' - y  - ( d y  u L

3  de f i n i t i on  o f  sou rce ,  ma jo r  sou r : ce .  Tha t

4  does  no t  t r ans la te  i n t o  a  gua ran tee  t he re

5  w i l l  be  no  hea l th  th r :ea ts  to  the  res iden ts  o f

6  the  Nor th  S fope  Borough .  Tha t  f ac tua f

7  de te rm ina t i on  has  neve r  been  made  by  the

8  agency ,  and  t ha t ' s  t he  p r ima ry  i s sue  t he

9  Borough  i s  conce rned  abou t  i s  t he  hea f th  o f

10  i t s  res iden ts  on  the  Nor th  S fope .

l 1 JUDGE WOLGAST: What  record

L2  ev idence  a re  you  re l y ing  on  when  you  say

13  t he re  i s  t he  ana l ys i s  t ha t  i t  w i l l  v i o fa te

L4 NAAQS?

M R .  W I N T E R :  P - L d i n t i t I ' s  E x h i b i L  1 2

L6  i s  t he  response  t o  Cong ress .  I f  you  f ook  a t

77  page  93  o f  P fa i n t i f f ' s  Exh ib i t  12 .  t he re ' s

18  ev idence  tha t  t he  comb ined  emiss ions  o f  t he
3

19  KULLUK and  D ISCOVERER may  l i ke l y ,  no t

20  necessa r i l y  as  a  ce r t a i n t y ,  bu t  may  l i ke l y

21 ,  cause  a  v io fa t i on  o f  t he  24 -hou r  s tandard ,  o r

22  PM s tandard .  We se t  t h i s  f o r th  i n  ou r  rep l y

l 5
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1  b r i e f  .

2 J U D G E  R E I C H :  W h a t  p a g e  o f  r h e

3  Response  to  Conmen ts  was  tha t?

MR.  WINTER:  Page  93  o f  95 .  You r

5  Honor .  And  the re  a re  two  tab les  the re .  One

6  tab le  se ts  fo r th  the  p red i c ted  emiss ions  f r : om

7  the  KULLUK,  and  j us t  unde r  t ha t  t he re ' s  a

8  t ab le  LhaL  se rs  f o r t h  r he  p red i  c t ed  em iss ions

9  f  o r  t l - e  DTSCOVERY.  And  Lhey  a l  so  i  nc l  ud * -d

10  the  s tandard ,  t he  max imum.  The  24 -hour  PM10

11  s tanda rd  i s  150  m ic rog rams  pe r  cub i c  me te r .

12  The  comb ined  emiss ion  f rom bo th  the  KULLUK

13  and  D ISCOVERER a re  p red i c red  co  be  a r  l eas t

14  i 87  m i  c roo rams  oe r  cub i c  me te r .  Tha t ' s  we f f

15  ove r  t he  NAAQS fo r  PM10 .  The re ' s  no th ing  i n

16  t he  reco rd  t o  sugges t  t ha t  t h i s  500  me te r

11  l im i t  w i l l  p reven t  r hose  em iss ions  f r om be ing

lB  -dd iL i ve .  No th i ng  i n  t he  reco rd  t o  suppo r t
t

1 9  L h a  L  c o n c l u s i o n  -

JUDGE STE IN :  Bu t  you ' r e  - -  f o r

2 1  l  h . l -  r . ] ] r F o . F .  \ / . \ ,  t  - a  . ^ n  :  r d  ^ ^ a l  h A F  l h e

2 2  e m ]  S S l o n S  f r o n  L h e  K U L L U K  a n d  L h e  D I S C O V E F E R ,

20
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is  tha t  co r r :ec t?

MR.  WINTER:  Tha t  '  s  co r rec t ,  t ha t  '  s

co r rec t .  And  so  i t  ve r y  l i ke l y  - -  i n  f ac t ,

n n c c i h l , .  d j i F  l ^  t h a  t a y m c  a l  l h o  n a r m i l  I  h p \ /

, , l  I  I  l - .  ̂  l - ^  - +
v P c r d u a l L 9  d  L

n r n w i  m i  l .  r r  : n , 4  u r o r r o

] - he  same t ime  1n  c lose

+ .  L i  n ^  r  h a  ^ ^ c i f i ^ n- _ ,_ .  r  ney

s ing le

tha t  ma j  o r

EPA 's  own

e h n r r  I  d  l - , a  n a  r m  i  l -  F  a / . j  + ^ ^ - _ h|  ! 9 s L I r c

F  t r r / a t - l  < e f f  i  n d  a a i  . . ] aL  
" ' Y  

q u ' v !

source  de te rm ina t i on  pu . r suanL  to

10

11

a r r i , 4 r n n o  o r r o n  i f  I  r . - F - - r  - ^  - ^ ^ 5 - - r -  - i ,-  - d  L e u  d 5  s e p d  I  d  L =  l l l a n o - r

e r _ \ t t r . r f q  h e  n . - l a l  j r - r  
n t _ r s l ] F n l -  l -  n  A n n a n . l i X  W

s h o u l d  h a v e  i  n c l u d e d  a  n a i  g h b o r i n g  m i n o r

s o u r c e  i n  t h e  b a c k g r o u n d  c o n c e n t r a t i o n s ,  a n d

t h a t  w a s  n o t  d o n e  i n  t h i s  c a s e .  T h e r e f o r e ,

w e  h a v e  n o  i d e a  w h e t h e r  o r  n o t  t h i s  i s

^ . ] -  n : l  I r z  , r o i  n r r  f  o  r c g g l t  i n  a  v i o l a t i o n  o f

15

20

I 6

I 1

19

the NAAQS and is  going to have an impact  on

18  hea l t h  o f  No r th  S fope  res i den t s .

2I

Now,  o the r  consequences  fo f l ow  f rom

r  L 1 - +  r - - ^ - - i ^ - ,  i ^ ^  c n a n i f i - - t  l t r  t h ar P e u f ! f u q f f J  I  L  r r u

Env i ronmen ta f  Jus t i ce  ana . I ys i s  con tex t .  EPA

a n d  q h a l  I  r c l  r r  ^ n  I  t - 6  j 1  d e L e - L m i n a L  i O n  O f

72

13

I 4

22
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'  

NAAQS comp l  i ance  as  a  su r roga te  f o r

2  de te rm in ing  i  I  Lhe  impacLs  on  \ o rLh  S lope

3  res iden ts  a re  d i sp ropo r t i ona te .  And  l n  th i s

4  case ,  t ha t  dec i s i on  i s  a rb i t r a r y .  We  haven ' t

5  l ooked  a t  t he  cumufa t i ve  impac t  o f  t hese  two

6  sou rces .  And  bo th  the  Execu t i ve  Orde r  and

7  EPA 's  own  Env i ronmen ta f  Jus t i ce  ana lys i s

B  requ . i re  tha t  EPA fook  a t  t he  cumufa t i ve

9  impac t  spec i f l ca l l y  when  d i scuss ing  the

10  Env i ronmen ta f  Jus t i ce  imp l i ca t i ons  o f  t he i r

I  "  6a -n i  1 l  i  nn  e l c r - i  s i  o r s  S .  r . t  n r l  v  c l o  we  have

72  a  p rob lem w i ch  t he  mode l i ng .  r ack  o f  a

13  100  cumu fa t i ve  ana l ys i s ,  t hey ' ve

14  a l so  fundamen ta f f y  underp r i ced  the  agency ' s

15  Env i r : onmen ta f  Jus t i ce  ana lys i s  and  the

16  agency ' s  a t tempt  to  re l y  on  NAAQS to  ac t  as  a

I l  su r roga te  f o r  ana l ys i s .  We  wou ld  ask  t ha t

18  the  Cour t  remand  the  pe rm i t ,  g i ve  the  agency  
{

19  an  oppor tun i t y  t o  rev iebT  the  mode l i ng

2 0  s i l ' r a r i n r -  : n - l  t h a l  l l . r  B o . r r r J  ; c e e o t -  L h e

2 I  peL i t i ons  f o r  r ev i ew .  Thank  you .

22 JUDGE STEIN :  Thank  you ,
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1  Mr .  W in te r .  I  wou fd  f i ke  t o  t hank  a l l  o f  t he

2  counse f  and  the  pa r t i es  who  have  been  he re

3  f  . - i . l : \ /  h n f h  f n r  t h e i r  b r i e f s  a n d  a f s o  f o r  t h e

4  a rgumen t  t oday .  I t ' s  been  mos t  he lp fu l  t o

5  the  Board  and  w i f l  be  he lp fu l  t o  us  as  we

6  r  r . . F A d  .  r -  d c r - i . f  e  t h i S  m a t f  e r ,

Jus t  as  a  w - r  ap -up  i  n  Le  -ms  o  I

R  I  h i  n n e  r h : r  ^  r a  , 1 , ) f  < F . n , 4  i  n d  m r r  r r n r t o r c f  : n d  i  n n

9  i s  t ha t  I ' ve  asked  t he  pa r t i es  t o  adv i se  us

10  fo l l ow ing  the  9 th  C i r cu i t  a rgumen t  nex t  week

1 1  i ' l h e r F ' s  a n v - h i n r r  I  l - a -  w o  n e e r i  r l  k n o w  L h d l

1 2  w o u l d  a f r e c c ,  y o t r  k n o w ,  L i m i n g  o - r  s L d y ,

'  n A f  r r . F  ,  h ^  l  \ . / a  r . r  i  '  l  f 6L ' | | " 9 r  u '

I  d  a v r \ a / - r  i n n  r  r o n l  r r  h r i  a f  f  r n m  q h a  I  I  n r n h : h  l r r

15  by  Wednesday  o f  nex t  week /  and  tha t  t he

I6  agency  w i l l  r ev i ew  Lhe  rep l y  b r i e f s ,  r nake  a

I ' 7  de te rm lna t i on .  Bu t  t ha t  i n  any  even t ,  any

1 R  r F n l \ /  w p  j -  , r k e  \ " , . -  I  r o  n n i n f l  i  / - \  \ , r , n l -  r o l : f  i r z e  l r , r
! ! + s L + e s 4 J

L g  s o o n .  A n d  t h e n  I  b e l i e v e  t h a t  S h e l l ' s

2 0  c o n i m i t m e n L  L o  p r o v i c l e  a  r e p l y  b r i e t  b y

2 I  l r / e d n e s d a y  w a s  c o n d i L i o n a l  o n  L h e i r

22 ' 1  
O 1  h a i  n n  < a r r r o r ]  I  a d r ' ,  , . ,  i  r  r .  -  ^ ^ ^ ,r v r  l u f r r 9  L v u d y  w f  L L t  d  L v I J y
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1  o f  t he  t 'wo  rep l y  b r i e f s .  Usua l l y  you  ge t

2  t hose  up  on  ou r  webs i t e  p re t t y  gu i ck l y .  I

3  don ' t  know  whe the r  t hey ' r e  up  on  t he  webs i t e

4  a t  t h i s  po in t ,  bu t  i f  e i t he r  t he  pe t i t i one r

5  o r  EPA has  - -  c l ea r f y ,  I  wan t  t o  do  wha t  we

6  can  t o  ge t  cop ies  o f  t ha t  as  qu i ck l y  as

7  poss ib l e  t o  She l f  so  t hey  can  p roceed  w i t h

a  t he ' r  r en l v  b r i - - f  .

I ^ l i  f  h  r  h . a i  f  F , o l  i o r r c  u , o  h a r z o  r r o n e

I  n  n n  I  n n n  o n a r r n h  A n . i  I  r h r n l z  o r r o r r ; h n r ] r r  t n r

1 1  t h e r i r  n a f i e n c e  a n d  t i m e  a n d  f o r  t h e i r

1 2  a s s i s t a n c e  t o  t h e  B o a r d  i n  t h i s  m a t t e r .

13 / i a l h a v o r r n n n  r r  r ^ ^ f  / - \ v  i m : l a l  r r  1 . 1 5

t h a  h 6 ) r i n n  r r , r -  . . . ] i ^ , , r n ^ . ]  ly . r ' 1 . ,  L , r L  , r L d ! t - r 9  w J r  o u J U u ! r r s u . lL 4

15 * * t r * *

16

I ]

18

1 9

20

2I
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